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DECISBION

FILE; B-204984 DATE: May 10, 1982

MATTER O5; Donald Cross - Overtime compensation under
negotiated labor-management agreement

DIGEST: 1. Employee claims overtime compensation
for travel from training assignment out-
side normal work hours, His c¢laim was
initially filed as a grievance which
was determined to be a dispute over pay
administration and jointly submitted to
the Comptroller General by the agency
and the union under an additional dis- -
putes resolution procedure contained in
a negotiated labor-management agreement,
The request has been handled as a labor-
relations matter under 4 C,F,R., Part 22
(1981), and pursuant to 4 C,F,R, § 22,7(b),
the Comptroller General will issue a deci-
sion to the parties on their joint request,

2, Bureau of Reclamation employee who traveled
outside of normal work hours !In connection
with a training assignment has no specific
eptitlement to overtime compensation for
his traveltime under 5 U,S.C, § 5544, Pre-
vailing Ra“e employee here is a member of
a bargaining unit which has rates of pay
and working conditions determined by
collective bargaining, Thelr contract
provisions are covered by the savings
provisions in section 9(b) of Pub, L. No.
92-392, August 19, 1972, and in section
704 of Pub, L, No. 95-454, October 13, 1978,
the Civil Service Reform Act of 1978, Ac-
cordingly, the provisions ¢of the labor-
management agreement negotiated in
accordance with prevailing rates and
pay practices govern the entitlement to
overtime compensation.

3. Provision of 5 U,S5.C, § 4109 prohibiting pay-
ment of premium compensation to employees
during periods of training does not in itself
preclude payment of overtcime compensation to

APJIVYR Py SR TR N YW TRty T B T R e A - g b L - - . v .



‘TR

R N LA R Ly

B-204984

employees cravelipng to and from places of
training, Hern, ccoptrolling labor-management
agreement provision, which is pyotected by
the savings pyovision nf section 9(b) of
Pub, L, No, 92-392, August 19, 1972, pro-
vides for payment of overtime among other
things for tipe worked in excess of 8 hours
in a workday and time worked outside of
regular hours on a workday, ot is silent
on issues of travel as hours of work or
travel to or from training performed out-
side normal work hours. We con«alude that
there is no law or other authority which
establishes an overtime eptitlement for
travel from traipning assignment outside
normal work hours,

Fair Labor Standards Act (FLSA) does not
modify any existing pay lawe, rather it
establishes a minimum standard to which
"nonexempt" employees are entitled. Fact
that employee may have oveirtime compensa-
tion entitlement under provision of
negotirted lahonr-management agreecment pro-
tected by tho savings provision of section
9(b) of pub, L. No. 92~392, August 19, 1972,
does not preclude entitlement of a nonexempt
employee %o overtime compensation under the
terms and conditions of FLSA, which would
only be used if it provided a greater ben-
efit. However, where that same employee
has been determined to be "exempt" from
provisions of FLSA, his entitlement to
overtime comnensation ariscs--if at all--
under the labor-management agreement.,

This matter comes before us as a joint submission from
the Mid-pacific Regional Office, Bureau of Reclamation, De-
partment of the Interior (agency), and the International
Brotherhood of Electrical Workers, Local 1245 (union). 1It
involves the overtime compensation claim of Mr. Donald Cross
who performed travel outside his normal working hours in con-
nection with a training assignment. The issue was initially
the subject of a grievance, which, when determined to be a
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disagreement. over pay administcracion, was jointly referred
to the Comptroller General in accordance with tne General
Labor Agreement concluded by the parties, The raquest

has been handled as a labor-relations matter under our pro-
cedures contained in 4 C,F.R, Part 22 (1981) (originally
published as 4 C.,F.R, Part 21 at 45 Fed, Reg, 55689-92,
August 21, 1980), Pursuant to 4 C.F.R. § 22.7(b), our
decision follows,

FACTS AND CONTERTIONS OF THE PARTIES

The record shows that Mr., Cross, an Operations Super-
visor at the Bureau of Reclamation's Shasta Office in
Redding, Califorpia, is ap hourly employee and a member
of a bargaining unit reoresented hy Local 1245, for which
personnel policies,  working conditions, and pay matters
are negotiated and formalized in a General Labor Agreement
betwa2en the agency and the union., Mr, Cross left kedding
at 2:30 p.m, on Sunday, Octobey 26, 1980, by Government-
furnished aute to attend a training course titled "Intro-
duction to Supervision." Mr., Cross arrived in Sacramento
at 6 p.m, and attended the traininy session during the week,
returning to his duty station on Friday, October 31, 198C,
He left Sacramento at 4 p.m, Friday and arrived iia Redding
at 8 p.m. that same day. This required dMr. Cross to travel
the equivalent of 6 hours outuiaide his normal work hours.

Mr. Cross subnitted a claim for 6 hours of overtime
related to the above travel to and from his training assign-
ment. The claim was denied by the agency on the following
basis:

"a, The General Labor Agreement is silent on
this specific issuwe. Suppliementory Labor
Agrecement. No, 2, Article III, Section 1
defines overtime as: ‘'Overtime is defined
as (a) time worked in excess of forty (40)
hours in an administrative workweek, (L) time
worked in excess of eight (8) hours on
a workday, (e) time worked on a nonworkday
except for prearrangad holiday work during
regular work hours, an? (d) time worked out-
side of regular hours on a workday. HNothing
contained herein shall be construed to re-
quire the payment of overtime compensation

- 3 -

-



B8-204984

Ilb.

"c'

under more than one of the foregoing defini-
tione for a s! ,gle period of overtime.

Mr, Croess is an Operatiopns Supervisor, which

is a job that fully meets the ful) range of
Foreman in verms of his responsibilities and

is in a supervisory position. . This determina-
tion was made based on a review of the dutijes
and responsikilities of the position lr, Cross
occupies along with the definition of executive
exemption found in Federal Personnel {Manual
System Letter Number 551-7 dated July 1, 1975,
(copy attached). As such, the Bureau deter-
mined Mr., Craoss met the criteria which made him
an exempt employee under the provisions of the
FLSA, which precludes the payment of overtime
for travel undey the Act,

Since it was determined the position was exempt
under provisions of the FLSA, we believe that
overtime authority must come from general autho-
rities on pay administration found in Title §,
USC., Section 5542(b)(2) of that Titleo gtates
that time spent in a travel status away from

the official duty station is not hours of wcrk
(i.e,, time worked) unless it occursg within the
regularly scheduled workweek, workday, Further,
Title 5 precludes the payment of overtime for
time traveled for training., Since Mr. Cross was
determined to be exempt under FLSA because he
was a full-time supervisor, there was no legal
basis for payment of overtime in this instance."

After receivving the Bureau's determination not to pay
his clainm, Mr. Cross grieved under the negotiated grievance
procedure contained in the General Lahor Agreement between
the Parties. Boliing an hourly paid employee employed in
connection witk the Central valley Project, Mr. Cross is
covered by provisions of the General Labor Agreement.,

Mr. Cross and the Union's porition in the grievance is
that it is iwmproper for someone to declare a bargaining
unit member exempt and therefore subject Lo pay provisions
different than other bargaining unit members.
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The Bureau coupnters that the Basic Agreement (Article
I, Section 1) statey in part tha* the Agreement is subject
to all applicable Federal laws and regulations, all of which
are rvregarded as parawmount. Thus, in copsidering the initijal
claim of Mr, Cross, the Bureau held that the FLSA and title 5,
United States Code were paramount, As Mr, Cross was con-
sidered an exempt employee and not entitled to overtime
under these two laws, his claim was denied,

ANALYSIS AND OPINION

A. OVERTIME UNDER TITLE 5

T A 3Pl s s—

The provisions of 5 U.S5.C., § 4109(a)(l), which
prohibit payment of premium compensation to employees during
periods of training, such as that performed by Mr., Cross,
do not prevent payment of overtime compepsation to employ-
ees traveling to and from places of training. B-165311,
November 12, 1968, However, the performance of travel to
or from training outside of normal work hours does not
automatically create an overtime entitlement, In enacting
5 U.&,Cv § 6101(b)(2), it is clear that the Congrsss in-
tended that generaily travel should not be scheduled out-
side of an employee's regularly scheduled workweek, At the
same time, :;.owever, it left to the discretion of the em-
ploying agency the determination of when it is impracticable
to schedule official travel within the scheduled workweek
of an employee. Wallace N. Peterman, B-197128, WMarch 31,
1980, Moreover, Congress did not provide a rxemedy if an
agency fails to adhere to the policy enunciated in 5 U.S8.C.
§ 6101(b) (2), there hHeing nothing in that section requiring.
thr: payment of compensation for travel outside an employee's
regularly scheduled workweek, 51 Comp., Gen., 727, 733 (1972).
The four conditions for paying overtime for travel outside
duty hours are found in section 5544 of title 5, United
States Code, governing overtime compensation for prevailing-
rate employees.

There is however a caveat, apparently unrecognized by
the parties, which precludes consideration of Mr. Cross'
overtime claim under title 5, United States Code. This
conclusion follows from the fact that Mr. Cross' overtime
entitlement is governed by the provisions of the General
Labor Agqreement between the agengy and the union which ias
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covered by the savings provisions of section 9(b) of Pub.
L. No. 92-392 and the subsaquently epacted savings pro-

visions in section 704 of the Civil Service Reform Act of
1978, Pub, L. No, 95-454, October 13, 1978, 92 Stat, 1218,

Section 9(b) of Pub. L. No. 92-392, August 19, 1972,
B6 Stat, 574, states:

"(b) The amendments made by this Act shall
not be construed to--

"(1) abrogate, modify, or otherwise affect in
any way the provisions of any contract in effect
on the date of enactment of this Act pertainina
to the wages, the terms and conditions of employ-
ment, and other employment benefits, or any of
the foregcing matters, for Goverpnment prevailing
rate employees and resulting from negotiations
between Government agencies and organizations
of Government employees;

"(2) nullify, curtail, or otherwise impair
in any way the right of any party to such contract
to enter into negotiations after the date of en-
actment of this Act for the renewal, extension,
nodification, or improvement of the provisions of
such contract or for the replacement of such con-
tract with a new contract; or

"(3) nullify, change; or otherwise affect in
any way after such date of enactment any agreement,
arrangement, or understanding in effect on such date
with respect to the various items of subject matter
of the negotiations on which any such contract in
effect on such date is based or prevent the inclusion
of such items of subject matter in connection with
the renegotiation of any such contract, or the re-
placement of such contract with a new contract, after
such date."

The record shows that the labor-managemeat agreement
between the agency and the union here is a revision of the
General IL,abor Agreement between the Bureau of Reclamation
and the Central Valley Trades Council that was effective
August 29, 1952, Jurisdiction vas transferred to Local
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1245, Interpationa) Brotherhocd of Electrical Workers, ef-
fective June 2, 1964, Article II, Section 4 of the agree-
mant, provides that wage scheduies, working rules, and
other matters are determined throuyh negot:ation, There-
fore, the agreement here is covered by the savings pro-
visions of section 9(b) gquoted above,

In like manner the labor-management agreement is
covered by section 704 of Pub, L., No, $5-454 set out as a
rate upder 5 U.S.C. § 5343, Supp., III 1979 which states
as follows:

"SEC, 7064, (a) Those terms and conditlons of
employment and other employment benefits with re-
spect to Goverament prevailing rate employees to
whom section 9(L. of Publie [zt 92-392 applies which
were the subjent of negotiation in accordance with
prevailing rates and practices prior to August 19,
1972, shall he negotiated on and after the date
of the epnactment of this Act in accordance with
the provisions of section 9(b) of Public Law
92-392 without regard to any provision of chapter
71 of title 5, United States Code (as amended by
this title), to the ~xtent that any such provision
is inconsistent with this paragraph.

"(b) The pay and pay practices relating to
employees referred to in paragraph (1) of this
subsection shall be negotiated in accordance with
prevailing rates and pay practices without regard
to any provision of-~

"{A) chapter 71 of title 5, United
States Code (as amended by this title), to
the extent that any such provision is in-
consistent with this paragraph;

"(B) subchapter IV of chapter 53 and
subchapter V of chapter 55 of title 5, United
States Code; or

“(Cc) any rule, requlation, deccision or
order relating to rates of pay or pay practices
under subchapter IV of chapter 53 or subchapter
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(Underscoring supnlied )

In view of the above provisions of law, particularly
section 704(b)(c), the prevailing rate eimployees here ave
entitled to negotiate contract provisions ip accordance with
prevailing rates and pay practices without regard to 5 U,S,C,
y 5544 or any rule, regulation, decision, or order made there-
under, Such contract provisions which may be inconsistent
with 5 U,S.C., § 5544 are protected by law and may be properly
implemented, 58 Comp., Gen, 198 (1979)., Therefore, the pro-
visions of the labor-management, agreement between the agenay
and the union govern Mr. Crosa' overtime entitlement, See
B"'195442, June 5, 19800

However, the application of section 704{(a) is premised
on the concept that' prevailing rates and practices shall
be used in determining what the terms and conditione orf
employment and other cuployment benefits are, Moreover,
segetion 704(b) specifically requires that the pay and pay
practices of employees under these npegotiated contracts
"k % * ghall be neyotiated in accordance with prevailing
rates and pay practices * * *," Thus, even though the
congress gave broad authority for the negotiaticn of
wages to those employees who had historically neqgotiated
their wages, Congress insisted that the authority shall be
governed by prevailing rates and pay practices, See
B-198590, August 26, 1981.

As has heen indicated, the contract provision here
in question wa¢ in existence before August 19, 1972, and
thus falls within the purview of sections 9(b) and 704.
However, the agreement is silent on the issues of travel
as aours of work and overtime compensation for travel to
-~ . from training pecformad outaide normal work hours,
Tiie union has made no argument that the claimed overtime
is provided for by the terms of the agreement. Although
we normally would not undertake to interpret the provi-
sions of a collective bargaining agreement, 1/ we have
been asked by the parties to the agreement to rule on the
agency's denial of the employee's claims for 6 hours
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overtime, 1In our cpinion, there is pnothing in the agree-
ment to atthorize payment of the claim,

B, GVERTIME UNDIDR FLSA
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The union coptends that it is improper for someone to
declare a bargaining unit menkter exempt And therefore sub-
ject to pay provisions -lifferent than other bargajning unit
members, Thus the union argues, Mr., Crose has an additional
entitlement under the Failr Labor Standards Amendments of
1974, Pub, L, o, 93-259, 29 U,8.C, § 201, et seq., as
amended (FLSA). Although we concur with the agency's con-
tentic,. that Mr, Cross is exempt from coverage under FLSA,

a preliminary discussion will facilitate our analysis.

The Fair Labor.Standards Amendments of 1974, Pub, L.
No. 93-259, which brournht Federal employees under the cover-
age of the FLSA, were not intended to decrease an employee's
compensation Rather, they set a min:mum standard of pay-
ment to which an employee is entitled, If an employee re-
ceives greater benefits under the FLSA, then nhis compensation
should he computed under the FLSA. If he recelves greater
remuneration under enrlisting pay rules, then the employee
continues to receive that benefit, The FLSA is only used
if it provideus greater compensation.

The Civil Service Comnission issued "Interim Instruc--
tions for Implementing the Fair Labor Standards Act," Federal
Personnel Manual Letter No, 551-1 on May 15, 1974. Para-
graph 2 of that letter states: |,

"While the FLSA does |not modify any existing

pay laws, it does esfablish a minimum standard

to which nonexempt. employees are entitled, To

the extent that the ELSA would provide a greater

pay benefit to a nongxempt employee {(e.q., &

higher overtime rate)} than the benefit wayable

under other existing|pay rules, the empleyee

is entitled to the FLSA benefit. If other

existing pay rules provide a greater benefit, -
of course the employge continues to receive

that benefit."

In discussing the higqtory of the FLSA and the 1974
amz2ndments, we stated in 94 Comp. Gen. 371, 373 (1974):
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"The FLSA was first enacted into law on
June 25, 1938, and has been amended several
times to raise the minimum wage provisions of
the original act as well as to expand the cover-
age of the act to encompass additional groups of
employees, It is clear, however, .nroughout its
36 year history, that the benefits provided were
always regarded as minimums, not maximums; a floor
and not a ceiling, ¥ # ="

As a result we have held that the minimum wage and over-
time rates of the FLSA apply only if they operate to give
the covered employee a greater benefit than his or her
existing pay rules, Bobby F. Cutright, B-132575, July 28,
1975, Thus, if Mr, Cross were a '"nonexempt" employee for
purposes of coverageé under FLSA, and if it were determined
that he was in faci entitled to ovrnrtime compensation under
the labor-management agreement, he would receive vvertime
compensation under whichever method produced the yreaterc
benefit,

In Wr, Cross' case however. the agency has determined
that he is a supervisor and has met the criteria making him
an "exempt" employee under 29 U,S,.C, § 213(a){l), and that
he is therefore precluded from coverage for purposes of
claiming overtime under FLSA, On the record brfore us, ve
must concur with this deteraination.

Our position in this regard follows from the fact that
29 U,S,C, §§5 201, 204(f) authorizes the Office of Personnel
Managewrent to administer the provisions of that Act with
respect Lo most Federal employees, Thus, the Office of
Personnel Management is responsible for determining which
Federal employees are covered by FLSA, The criteria for
determining who is "nonexempt" (covered) and who is "exempt"
are set forth in FPM Letter 551-7, July 1, 1975, That
letter with its attachment provide instructions to agencies
for applying the FLSA 2xemption prorisions, The FPl Letter
551-9, March 30, 1976, provides for an FLSA compliance and
complaint system under which an emplcyee alleging aan FLSA
violation has the right to file a conplaint with OPHM. This
procedure for processing complaints includes an initial
investigation on the basis of written presentations from
all parties and also provides for onsite investigations,
if necessary. "“pon comvletion of the investigation, a com-

pliance order is issued by OPM where violations are found
to have occujred.

1 . - 10 -

i

»a



B-204984

T A g e e Wy

Service Commission (now OPM) te administer FIL.SA for

Federal employees, we held ip f;lains Repregentatives
and Examiners, B-51325, October 7, 1376, that such :
authority neceqsarllv carried with it the authority to '
make final determinations as to FLSA coverage and, there- J
fore, that we will not review the Commission's determina— l.
tions as to an employee's exemption status, See Civilian :
Afrcrzft Pilote, 1-203128, Januery 4. 1232, {

In view oL wnae gutporicy granted the former Givil i
f

In Mr, Cross' rase there is no evidence of any
exemption complaint or appeal to OPFM, Mnreover, there is
no contradictory evidence offered to refute his stytus as
an exempt employee, and we have no rearon tc challenge the
agency's conclusion,

Accordingly, it is our opinion that sgince Mr, Cross
is exempt from coverage under FLSA, his entitlepent to .
overtime@ in the c¢ircumstances of his claim arises-- I at
all--under the provisions of tnhe labor-management agreement,
And, as we have indicated, we find nothing in the labor-
managemen: agreemelt to authorize wpayment of overtime to )
Mr., Cross for the 6 hours of travel
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4"/ Comptrolle eral '
of the United States
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