
COMPTROU.ER GENENAL OF THE UNITED STATES

WASHINaToN MM. wa

B-202303 Juno 14, 1983

The Honorable,William V. Roth, Jr.
Chairman, Committee on Governmental Affairs
United States Senate

Dear Mr. Chairman: Do not j,;a3c .:Wvb!abLu to puli rtatdiug 

This is in response to your request for our comments on
S. 827, 98th Cong., 1st Sess., which if enacted-would be cited
as the "Federal Recordkeeping and Civil Action Limitation Act
of 1983."

theWbiasalsOf oiremar m up Atroductton of.

tlhrbtittlheandteantie E lttiathe. 97h1 Congress-,it seems
chlesarl !t hand antAdnti eb V,-iW2ttritd tviduals

usintessei-agnainst unii ' iernmentr'egulator'enforce-and-tbusn- sses, a t'bu.iiias orce
mentkiwthb respect-a to, Vprivate'buFsi'nessor
personalv.endeavors t uAThtoughouldnot seem to
befii tendeftod apply"tQtoa deing directly th',Qthe .
Governrnentybbcant'ract ,;,grant, loan,3'<orother mechanism for
transferring tundsin ben sts,-asfjresentlydrafted, it would
have £his.,effect. r thingsqb'ur comments address a
number of undue Surdens-iwtSi-thetpresent'bbill language would
place/ on G6'vernment operations.' 4'Many of,-these burdens would
be eliminated by defining "person" for the purpose of proposed
section 560 of Title 5 of the United States Code to exclude
those dealing directly with the Government.

RECORDKEEPING PROVISIONS

, The bitll would-provide& a uniform 3-yearjrlimit'on the time
- . A ~ ~ ~ ~ ' '

that-any agency c6Idld requi're a per C oJjretain records.
While wse believe thatjreducing-records-reteintion ryquirements
isa desirable goai pie do not' believe that imposing a single
maximum retention period is`a de'sirable way to achieve the
goal. Instead, we prefer-the approach recently adopted by the
Congress in section 2(b)(2)^of the Paperwork'Reduction Act of
1980, Pub. L. No.,96-511, December 11, 1980, 94 Stat. 2825,
which amended 44 U.S.C. § 2905 to provide that:

-TheAdfinistratorth.ofGeneralj'Services shall
assist"'the AdminiesrAtoF, for the Office of
Information and Relgul'atory Affairs in conduct-
ing studies and developirig standards relating
the record retention requirements imposed on
the public and on State and local governments
by Federal agencies."
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This Rprovisip~ m hfor f 'f irst'" im&ptpvidesf.orlreview..and
coordinatidnr-ofrrecordst retentionre`quir~ements imposed on the
piub~fkS : Thefboject ive of thisr;pr6vision .1,topes~iblish
riifitiicft4iiquirements aid to Provideisomr1 cansistency-to
presentlyt6onflicting requirements. We believe that-the
proper 'im'plmentation of this provision will accomplish
essentiall' the same records retention objective as a. 827
without placing an arbitrary ceiling on records retention
requirements.

We note that the Office of Management and Budget recently
issued regulations to implement its Paperwork Act responsibi-
lities, which state:

sunless thee agencylis able to demonstrate that
such-collection of information is necessary to
satisfy statutory requirements or other sub-
stantial need, OMB will not approve a collec-
tion of information:

* * * *

j. "Requ~ring respondents to retain records,
otltethan health, medical, or tax records, for
more han three years." n C.F.R. Sec.
1320;6(f), set forth at 48 Fed. Reg.
136?0-13691 (March 31, 1983).

Fur .hermore, Attachment C.to OMB Circutars iA-1O2_and
A-110 dealing with imposition of record retention requirements
imposed .pon State and local governments, Indian tribal
governments, institutions of higher education, hospitals, and
other nonprofit institutions which receive Federal grants,
provides that:

I "Financial records, supporting documents,
sta istical records, and all other records
pertinent to a grant shall be retained for a
period of three years, with the following
qualifications:

] a. If-any litigation, claim or audit
is started before the expiration of the
3-year-period, the records shall be
retained until all litigations, claims, or
audit findings involving the records have
been resolved.

-2-
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/0~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~1
b.. Records for' nnnexpendable property

acquired with Federal funds shall be
retained for 3 years after its final
disposition.

<-c. When records are transferred to or
maintained by the Federal-sponsoring
agency, the 3-yeai retention requirement
is not applicable to the grantee.'

Thus for many records, a 3-year retention period is
already in effect.

'should the committee decide, however, that a uniform
retention period for all federally mandated recordkeeping is
desirable, there are several inq'es in S. 827 that we must
recommend.

l The bill measures the 3-year retention period from the
date.:of the ,"ransaction or event' which is the subject of the
record. Howeverthe bill does not define what is meant by
transaction or event."

nerpprtste~6,v~~nh
itonech tra 

9
bYenhe t

1
raasi the o

negotiation k o iward Xof a Government contract, this bill'would
seriously-' curtail O's par;a bitfles iwell
d S "a 5iE'en i y e "ecu. a'y tf "nt2Bo{MAYact ar CPlongapsj igcy .iidit'ef 

2
,rts, s~sueming ily arionr~cst :Eh~fkodurat'ibn-*i)6rT example,` atewyear. iper;i t~a r~h

negodtiation'5ddte ~ flEs e latrarnaontraAcs.o

4'iYear6 ttos;ompetj- i i atpo7en M map o j con tyaact su ch
ast~ehoswea S tctiWn),

thd 6i'~t iths~ie So a-ny'-oTh it 'age' ncy wil eiiV access
itjSh -, fie C o raEeei^^wfi-i i er"'th e" Lcontract hasto~the tecorcsineeaeo;.to~deerm41- _heI"r th

bifi For d and1art abreen or ftid; The e pricngo Xpricekfixing".kick-

backs, orflfraud. e xceptions 7 inWYectiond-F560(b)If6r fraud,
kiiowing vifolatiods ,and untrte2-statemen s woul d not preclude
desuctioi'~Tofe'records of 'suchdvents at the ~end-6L he 3-yaar
pfrid.) the negotiation of the coo.nteract, as
well` as of transactiohs during the entire perild oiE the
contract, are needed for audit purposes. If the bill is
enact:diastworded and-3 years have elapsed, such dat'dcmay have
been destroyed or access to them could be denied. Currently,
GAO has access to contractors' records for 3 years from the
date of final payment under a contract (see 41 U.S.C. S
254(c), 10 U.S.C. S 2313(b)), and we favor continuation of
this authority.

-3-
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N,

-. provi's i0 ̀ Voi,~S .4827 iouder y i in i bCton the
abinldedictd -ernm htjto properly administer the 'Mei'Sfare
aundyed k 4 ipgrams. .(These-tnprograms`normally pay institu-
tiona1fproviders (hospitals, znursing homes, etc.) on a.retro-
activ& ' e coast basis., This payment system requires
the accumulation of accurate 'tat records and the retention of
supporting records. : d

tnttution1 priers receiv Kvt im."paymAents during
the Tcost'V'repordting years-and sdbiit cdst reports after the end

year which, alongiwith dupporting records, are subject
to audit' "Final cost 'ettlementis often, nottm1ade until more
than a~yar after the cloae'of the cost repdrting'yeart which
wouldfbehwore than 2 years after many of the transactions
reflicted"in the cost report. Final settlements are subject
to a number df administrative appeals and finally appeal to
the courts.

;x.Additional'l~yi't cost ~reportsan ber 'up t 3!Years
afte if a ttlement if new informatidon ndicates improper
paymentshave'been made,, for example,' where an. audit of 'a sub-
sequentac& t~report 're&rals an,' improper;;practice not &disclosed
whiili~\auidi~ting4riler cost rbports. ,A maximum allowable
recordi'rt'entionlperiod of 3 years from the date of transac-
tion could obviously have a serious impact on this process and
the ability of the Government to ensure that only proper
payments are made.

* Add a'~~gj ,'^'itsx#:t'< §Pb. <i ., 'tp ., A.imi :rO~i.4,
Aw.tAlternativelyr-providershcantbe paid on t a prospective

ba6isiMbut sucb jWMents'-are norrnallybased on pribor-costs to
providers. Therefore, 'thistpayment method also requires
aCCurat<'costriecords`and their retention. Prospective pay-
mentisystems normallyriinclude provisions for cost report
auditing and often include provisions for retroactive read-
justment.of payments when audits reveal material inaccu-
racies or fraud in cost reports.

Claims fortpaym nt for noninstitutional provider setvices
(physician's, -iboritories, etc.) :ci"usually be,-1submitted`up
to 2 years after the service was provided. A 3-year retention
period could affect"an agency's ability to review such claims
for medical necessity, program coverage of services provided,
etc. This is particularly true because in may cases it is
necessary to have data over relatively long periods of time to
reveal abusive practices.

Finally, we note that it is not unusual for Medicare and
Medicaid fraud cases to go back more than 3 years. The
exceptions to the 3-year limitations imposed by the amendment
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for Iru p--for, knowingE~vidliti o s tarue U zr If m~isl:e-ading.
St/it~~~~e~Cu~sdw ldeusetsj.Ln! .the~sa qtuitions'. ine l""i"is

unliely*th-t.perspnts,.engag$Lifh etciiie~oidolun-
tarlysrea~i~ecors~pssiby~teiaeningtneir-,,bhav orfaor 'a

uawacw,.of~fimetltslonger,.than~the~lawI'requires C in
J'U'atiions'-,wh'ere'zthel'G,6v'erenj66t- idspects that bicause off fraud

I' ~ ~ ~ ~ ~ ~ ~ ~ I 1

itehas ma'de.overpayments e toCslss iders over a longnpirl oof
time it could' probably only'-seek recovery for 3 years prior to
the disciovery ofthe fraud since that is the only time period
records likely will be available to support the Government's
case.

*.wffaet recommends thatr f 6cords .trelatPing to Government
contracts, g n EsYloans;<r~ iser 'm'ca'nsms for1 tra'niferring
funds or benefits-o exempted from"th@ teprovision -of.this
bill., Alternatively, theSilI should be amended to provide
that with respect to Goveriiment"cntricts or- grants the
*transaction or event` refers td the point of time when final
payment is made under the Government contract or when the
program to which the contract or grant relates is completed.

LIMIT'ATIONS 0:; BRINGING ACTIONS

The bill wbuld Ystablish.a uniform 3-year limitation
period on" the bringing of actions by the Government to collect
fines,,,pe~nalties or forfeitures.

*- iQ S q 41.it- a c i'¢ l bz~XB t$W
siWIThis5.provmsr'ntwpou 4 conflict.withtanothertstatute t';

esabfiihing liritations-on the bringing of actions by the
Goyernmsnt. l - Currently, an action bjr'jtlie United SEates~for
enfdtcemnent oftany civil fine, penalty or for.geiiture istbarred
uralessj'commenced within 5 years of the date the claim first
accrued. 28 U.S.C. 5 2462. Section $60(a)(2)would conflict
withgtthis provision. If it is the intent of the bill that
section 560(a)(2) supersede this existing statute of limita-
tions, this provision should be repealed to eliminate any
confusion.
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-*We dnote that as bulgh 28r3US.ct rwSuN24 6 sod
sectIon .5960'(a)(2) are7simIlar .E.i4S46nd thep t op For
exiample;ot i 4eLAd$9If YlkFoelap e,,S C ;<t45y Srt2e Alqfr3oien-cing {osne,8
*<st'c: 52462, &i'ns~to run ftni4Eh& dtat lam * iMrfst
accruessA.regardl sd*f whethe kit.4crueduEndeli'a istatute or a
ruli) wii ki3+ye'i? limitation .underyproposed eeton
560(a)(2)¢e~fiis~'to,-n fromtifefdate of the act ̀ 6rriflure to
act; in vdllationeofiome ,rule2 f..'occurs. Addit'iondli1-' 28
U.S.C. S >2462. tolls the running of the 5-year limitation when
neithert, he person nor his property is within the United
States to permit a proper service of process thereon. No
similar tolling provision is provided to prevent the running
of the 3-year limitation under proposed section 560(a).(2).!/

%i 28 U.S-.C. S 2462Wprovides:

xEXptfas aoth e dAct of
Congre ss,,,an6taction64 '. r9sitiorWproceeding for the
enforcenent'Z6,f tanyPcwiv iETfi'ne j-p'efal-ty, or for-
fiittuiie, ̀pe-cuniary h otherwise1isha'll not be
entertained unless cowmeri6ed 4ifthinfiveyears
fromt the date when.4,EHi,,clairi firstt(ccrued if,
withirS' the same peFiod, the oi0 f ende r or . the
property is found within the United States in
order that proper service may be made thereon.

9/ 5 U.SwC. S 551h(4) wich',wyold apply-to groposed section
560(a)(2) should it be adct:ted defines rule' to means

ta ;4the whiol&sor. ap-artaof an'agency s tate-
mentkof iWnraluor atticulajpplicabit~t and
fu E£kfeef it gdesignedyrtoe, implemnet, interpret,
orX4rescribe law-'orjfficy tordescribingj.the
orgAnth atoon, rocrddre,, r$practice require-
ments U5fn~an agency and ncludes"the "pproval or
prescription; ~lfor thde.f turih f rates, wages,
corporation yir financial structures or reorgan-
izations thereof, priices, facilities, appli-
ances, services or allowances therefor or of
valuations, cost, or accounting, or practices
bearing on any of the foregoing;'

2/ Furthermore, the tolling provisions of 28 U.S.C. S 2416,
would not apply to actions under proposed section
560(a)(2).

- 6-
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: iDiGEROUS.%MATERIALS."
do fintiontg mdneauiterial'i4:P~rovided' y-

.~~~~~~~~~~ iijfie by
proposedE iori{n54.0 (doff )4Wdiid Iha.a dous e aS s 2

noat OcT '~ 041 (Sp)o 2dwitid'sp s$AtS
3';6903"(5)t,'b ro6duct fi~t¶&i ail', mat'4F1als:)uo £i a)S c1i6il' urcer c al
nuc lear Wmater 1 it Ia'asref s )11
(igf1 AV i7Snd~p'$<Iz7X2tt97y)) g-~Lioeversr ',,, no guarant~ee- w i '7 ,'). j0' e|;lu'' -.. onJ > ttl> #o s0_UrEr ,,1jv .*: 
thatathe tdetermLPIR4at iitildangerous:matertalsforJtat t,.

4
~;,e terinaios f 1t

theli ptrpdgsise,,afX},excepot't in t i on 'a 'i the i imitations
of proposed-ectfuoinS60 C&)'Vwi-lltib extensiveri hTd eermina-
tions~o_) ma , UlsdaorThazatedous toithepublic~ s
health'.or*it6Ythe' environment as detertmin'd un'der othert acts.
See 1for example 's &tions 307-"and 3112 of ti e Fedirtil Water
Po1VUtioh'C6Wtrol-Act ,as amziinded, 033 U.S.C. -VSji>1317 'and 1321.
e;',e.also,*;ection'lOI (01.14) &,103 of :,h'e'Comprehenisive.:Environ-
mental Reponse,,Compensation, and Li'abilities Act-of.1980,
42'.U.S.C.A. SS 9601 (14) & 9603; section 6 of the"Toxic Sub-
stances Ccntrol Act, 15 U.S.C. 5 2604; and the Federal
Insecttcide, Fungicide and Rodenticide Act, 7 U.S.C. S 136 et

healtWhWi~dnviom ~fr omhffwthe dves fec,,-l ~ ftl~o f vaious
pulutio irequt i arndpro-

vfor sEome fin'e dlCa(sm n ,ctiminal
s~abn~ctif fdrziiilatinq politi~on-slana to
keep rqrdlrl-cr82Th-e th~rit~f-2e bill>~will be to

ltmi tie'Eeffctieneszo'me,4 cof &thefseneawsures for control-
lingd angerus po11 ua nts when tHtsenpllutants fall outside
the scope of the.rproposed definitin for T dangerous mater-
ials", while petmitting othe measure& for controlling danger-
ous pollutants to remain unaffected. We are unaware ot any
justification or reason for!the disparity.

4t,,< thtrmor reblethis prot~leitb ,the provisionin posedgt ( cl t : WI exempt from

_quir. som. fo!;T :fA ,r

the 3-year.recordkeepinglimitation records -determined to be
e lsseiiti'alto proteitinghCpuiticfrom serious/Iiarmw as

determiondsbj nany agency rd'spdnsible for protection of'health
and s'afety x This merely prcv his a vagues.andard which will
permit varying intQrpretations by the agencies implementing
this, provision for determining whsen the limitation of proposed
section 560(a)(1) is to- be inapplicable. Determinations under
this provision may or may not be coextensive with other health
and safety law requiremeno s forntrneordkeepngm r-

i inallvw while it permits the kefeping of these records
which then could be used in critinal proceedings and actions
for damages, they could not be used in proceedings for- - ~ ~ ~ esef-i-'4to- -e -fo -i e :ro-.," mla
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4'.~~~~; SvtSw -i i t: 
collection of fines, penalties or,-forfeitures where they
relate to actions more','thin 3 'years old. We know of no reason
or justification for, .this disparity.

.-REGULATORt$-ANDD'PAPERWORK IMPACT

e Lttemptsid -&a,5 s J. .mple;solution, to
anjextriiimay complx bl iita fi7l'pSiaswer fcbncerning its
paperworiq'and ttrgil'a oryiupact 4is Tot 6ifl blei> ~Hcwever, the
bill may znot siibtari ¶ly limit{EheTbhurdentofithe 1public as
istitended. P.utthermore, the bfll could resutlt in shifting
recordkeeping requirements from ff&.pibliJ to thii Gov2rnment.

AX Rec h;db affictedty the propedi..
lflislation c inhevfdence fA ialr andan it-

s t tmube- prer_ itb1 prot&h¶egatand'property
,iibtsfhf citizeeaisE.Fr~tWa4ie$eti men t ffibor
re lniesonpivate rA 6enfor ce6tuth- in-disciosure
requiremen s rtdani wcordan'cejwith' the e
Empltys.eztie en~tzn me'SecurifAct. l.If 1e were
ena4ceted;- .thespeartmen t ikhttreqitthat privit4eension
p 1 i&.. furnishth hricdsto the Govrnmentijn order to
preserve -thE, i)ts,4fe ployees under pension plans.' Added
reporting ruirements could be ir.poed in cdnnection¼',ith
Federal contracts, grants, loans-or under other programs, irt
order toapreserve thepGovernment's and indirectly the public's
rights. Therefore, present recordkeeping requirements could
become reportin'g'requirements and result in an increase in
Federal recordsj'storage.

. T ereduction n eng 'e.quarementsproposedab-y
8.427 i4ff~,~ Efiie aws E a by '" """fjfG -'4rf-~ SA {27Weci.*onl..edeallaws- Ech$;1eveljofjlGovernment--

Federal St aRa 'blity:to legislat e regu-
lan ihen'T ai icose recor-dkeeping-regula-

tions. .%Tbe, %ifim rdlisgand regulations
often Wifect 6h& aame organiza tionstor individuias. There.is
very lietle c&OoSi'zaieion ofthe"' views and requirements 'of each
level1'oi Governme tA .The paperwork and regulatory require-
ments 'imposed 'often' have different emphasis and different
timeframes. Therefore, the imposition by the Federal Govern-
ment of a 3-year limit on recordkeeping in some cases, does
not necessarily reduce the public recordkeepicg burden if
these records still must be kept to meet the requirements of
the other levels of Government.

Estimating the paperwork and regulatory impact of the
bill would require a program by program analysis andconsider-
ation of similar requirements imposed by other level.s of
government. At present, the total recordkeeping burden
imposed is not available. While as of July 1, 1981, the
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OfficeofaaettW B (ONE) h requirald thEa 

mont -fhaE ,Ar45 .d j

ronene i ~owreson of ONB;thEritied.
Moeuac~ ½4d~nto dted -Over t¢Fe~delMiRecordkepinq

Reiquireffints Imxposed-on theSPlibl~ifN VGAO/GGDg~83-42p April 28,
19837OiOB was to consite~ntly apply thist'requiremeint, then
eventuafly this data could provide a b.sis f_ r measuring the
potential impact of S. 827, No. such basis now exists. This
data could also help 0MB to impleme~nt the record retention
provisions of the Paperwork Reduction Act by developing
raasonable, consistent Pederal retertion requirements.

Sincerely your

Comptroller General
of the Un i ted S t ates

-9-~~~~~~~~~~~~~~~~~~~~~~~~
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