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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON D.C. 20348

B-202303 June 14, 1983

: N
The Honorable Williazm V. Roth, Jr.
Chairman, Committee on Governmental Affairs
United States Senate

Dear Mr. Chairman: Do mot wae svailable b0 publiy veuding | o

~This. is in response to your request for our comments on
S. 827, 98th Cong., 1st Sess., which if enacted would be clted
as the "Federal Recordkeeping and Civil Action Limitation Act

of 1983, ~,
i 4104 an , )
,»3 he bas;sf%fg%emarks made’%bongggnwwntrqggggign.of.
i

"‘ Bill ahd - Angidéntical 111 XinYthe’ 97 EhiiConaress; Uit seems
cleagﬁ&&gtgphehlntent of?hhlé“bzlf is® to&prq§éct individuals
and*busxnesses%agalnst untlmely Government~reghlatoryhenforce-
ment&yth respegg r o) their therwrse?prlvate‘bu51ness or
personal«endeavors.;*Although the&bﬁll?hhus would¥not seem to
berintended ‘to appi”étc those deal;ng dlrectly wzth the .
Government by contract,«grant, loan?‘OEfother mechanlsm for
transferrlng funds or beneﬁits, asﬁbresently drafted, it would
have this, effect.; Among other things,ﬁ%ur comments address a
nunber of’ undue burdens which tne present ‘bill language would
placefon Gévernment operatxons. 'Many of-these burdens would
be eliminated by defining "person” ‘for the purpose of proposed
section 560 of Title 5 of the United States Code to exclude

those dealing directly with the Government.

g R
RECORDKEEPING PROVISIONS

. The - b1ll woufd provxdeﬁa unlform 3—yéﬁ:§ilm1tton the time

that apy agéncy could require a personitgjﬁretain records.
While we believe thatgreduc1ng records retention requirementc
is.a desirable goal,%ye do not belleve that imposing a single
maximum retention period is’a deszrable way to achieve the
goal. Instead, we prefer- the approach recently adopted by the
Congress in section 2(b)(2)“of 'the Paperwork Reduction Act of
1980, Pub, L. No.-96-511, Decamber 11, 1980, 94 Stat. 2825,
which amended 44 U.S.C. s 2905 to provide that- ..

“The Adminleg%aﬁg?:of General Servzces shall

assist 'the Admxnxstrator for the Office of

Informatxon and negulato:y Affairs in conduct-

ing studies and develoolng standards relating

the record retention reguirements imposed on

the public and on State and local governments

by Federal agencies.” .
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Thiiﬁ%rovisionefor he first Limé provides for“review “&nd
coordination*of records. retention frequirements 1mpused on the
publi Y&‘The ‘objective ‘of this provisien is Lo estabiish
rearistic(requirements and to: provideusomp cénsxstency -to
presentlyﬁ onflictxng requ;remen“s. We believe that :the
proper implementatxon ‘of this provision will accomplish
essentially the same records retention objective as 3. 827
without placing an arbitrary ceiling on records retention
requirements,

@ et
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We note that ﬁhe Office of Management and Budget recently
issued requlations to implement its Paperwork Act responsibi-
lities, which state:

'Unless the agency is able to demonstrate that
such collection of information is necessary to
satisfy statutory requirements or other sub-
stantial need, OMB will not approve a collec-—
tion of information:

* * * * o

’ 0 't L
_g“TEReaui.lnawrespondents to retain records,

other than health, medical, or tax records, for
more " than three ‘years.” 5 C.F.R. Sec.
1320. 5(5), set forth at 48 Fed. Reg.

13690-13691 (March 31, 1983), ;
=gﬁ#y¢ ‘ %
Fur;hermore, Attachment C' to OMB circulars A-102:and
A-110 dealing with imposition of record retention requzrements

imposed upou State and local governments, Indian tribal
gOVanments, institutions of higher educatlon, hospitals, and
other nonprofit institutions which receive Federal grants,
provides;that:

B . . TGt

lr‘Finéncial records, supporting documents,
statistical records, and all other records
pertinent to a grant shall be retained for a
period of three years, with the following
qualifications:

|

| a. If. any lltlgatlon, eclaim or audit
is started before the expiration of the
3~year periecd, the records shall be
retained until all litigations, claims, or

been resolved,

audit findings involving the records have -
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.b.. Records for nonexpendable property
acquired with Federal funds shall be .
retained for 3 years after its final

disposition.

;€. When records ‘are transferred to or
maintalned by the Federal sponsorxng
agency, the 3-yeary retention requirement
is not applicable to the grantee,®

Thus for many records, a 3~year retention period is
already in effect.

shoald the committee decide, however, that a uniform
retentiou period for all federally mandated recordkeeping is
desirable, there are sevaral nca2s in §. 827 that we must
recommend. o

7 *The bill meaaa;es ‘the 3-year retentlon period from the
date;of the "transaction or event”™ which is the subject of the
record. However ggpe bill does not define what is meant by
'transactlon or event.

b

TR TN,

; If one in%erpretsﬁthe 'transaction*gr even
negotiatlon ogwawardgof'a Gove&nmentzcontract,

seriq&gly curtall GAO' -poiSaaward audlthcapabil f&es as well
agﬁﬁ&ency auditi efgarts, especf"ﬁlg&yhen contractegarefof - long
duration” ”Fo?{f?ample, if the 3-year%period? tarts atgtne
negg&;at;on“date, and assumlng thatithe. contract takes;12€o
iyears £o coma£ete (aszftenfhappens%pn major contgactqjsuch
as those for weaponsgsystem productzonzor major,cong&guctxon),
then neither this Offxceanor angﬁother agency wl;}cyave access
to¥ehe recordsﬁﬁeeded to determzne whether the ‘contract has
been properly“negotxated and%carrled*out, "and toqgus.axn a
case for recovery’for defective&bricing, przceefleng, kick~
backs,'or‘fraud. ;(The exceptlons 1n sectxonWSGO(b)ﬁfor fraud,
knowing violatlons, and untriie’ statements would not” preclude

destruction of- reccrds of. such;events ‘at theiend: ogﬁthe 3~yzar

5

'perlod ) The ‘recordsiof the negotlatlon of the contract, as

wellas of transactlons during ‘the entire perigd’ 04 the
contract, are needed for audit purpdses. If the bill is
enactpd as&yorded and-3 years have elapsed, such dati-may have
been destroyed or access ko them could be denled Currently,
GAC has access to contractors' records for 3 years from the
date of final payment under a contract (see 41! U.S.C. §
254(c), 10 U.3.C. § 2313(b)), and we favor continuation of
this authority.
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abilityfo f§the Governmentﬁto properly administer the ‘Médicare
and; Medioaid programs.-’fhese programs normally pay institu-
tional providers (hospitals, nursing homes, etc.) on a. retro-
active reasonahle cost bagis.; This payment system requires
the accumulation of accurate *ost records and the retentjon of
supporting recdrds. ;
B “}.. "'z': A - - i‘ . '“ 2

kIﬁ%titu?ﬁ?ﬁ%ﬁal‘ﬁrgvidgﬁ néceive inte??m S%yments dﬁring
the cost reporting yearszand- submit cost reports after the end -
of"the year which, along “with supporting records, are' subject
to aud g Final cost settlement is often.not:made untll more
than aqyear after the close of the cost reporting year which
wouldipe“more than.2 years after many of the‘transacticns
reflicted ‘in ‘the cost report. Final settlements are subject
to a number of administrative appecals and finally appeal to
the courts. e o

A, I BT o st

Aéﬁf%&onably“*%%%t reportsﬁcan ba reopened up toJB {years
after finai#settlement if new information Lndicates 1mproper
payments havehpeen made, . for example, where an. audit of ‘& sub-
sequent¢cost report reveals an’ improper practice not¢disclosed
whilepauditinqﬁgariler cost reports. .A-maximum allowable
record?retentxoﬁ?period of 3 years from the date of transac-
tion would obvidusly have a serious impact on this process and
the ability of the Government to ensure that only proper
payments are made.

s gﬁfhngrovisionggf S..8°7 coﬁld alsoisedéréiy“impac€§%n the

.
.
[

s N ‘(- C oy

s sk 7 St o
I@;fAIternaﬁébzégggprﬁrfdersaoan be paid onia prospéggive

ﬂisﬁ&but suchgpayments~are\normally ‘based on prior7costs to
prov1ders.; Therefore, th1s .paymeant- method alio requires
:acouratevcost records? and their retention. Prospective pay-
ment ’ systems normallyfinclude prov1510ns for cost report
auditing and often include provisions for retrcactive read-
justment of payments ‘'when audits reveal material inaccu~
racies or fraud in cost reports.
gy SRR T ) f
Claims for, payment for noninstitutional prov1der services
(phy51c1an S, laboratories, etc.) can ‘usually be.. submitted'up
to 2 years aftér the service was ‘provided. A 3-year retention '
period could affect‘an agency's ability to review such claims
for medical necessity, program coverage of services prOVLded,
etc. This is particularly true because in may cases it is
recessary to have data over relatively long periods of time to .
reveal abusive practices. - i

-

Finally, we note that it is not unuswual for Medicare and
Medicaid fraud cases fo go back more than 3 years. The
exceptions to the 3-year limitations imposed by the amendment
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fo f rtoni%iowan violationa;oﬁgagrule,qoﬂffor mis)eading_

,ltqtements. woulqﬁgeiuselessgin thesaﬂsituationsigince At¥is
‘unlikely>thathpersonsﬂ?ﬁﬁaged“in?these{activitiesAwould‘yolun-
tarily’ retain,records;possibly eviaencing their‘behayior {for a
period of: time longer;than the*law:’ requ;res. COnsequently, in
situationa; where the Government suspects ‘that becauSe of ‘fraud
_it ‘has made- overpayments torproviders over a long” period ‘of
time it could probably only seek recovery for 3 years prior to
the discovery of .the fraud gince that is the only time period
records likely will be available to support the Government's

case.

‘ ‘ R )
J“#mfﬁe recommend tha:t:’”f ecords’relat&ng to Government

contracts, grantsﬂéloans oéxbther mechanxsms for” transferring
funds or benefits :be exempted from the provision of this
bill. . Alternatxvely, the bill. shou]d be amanded to prov1de
that with respect to Government contra-ts oy grants the
"transaction or event' ‘refers to the’ poinL of time when final
payment is made under the Government contract or when the
program to which the contract or grant relates is completed.

L i
LIHITATIONS Ol BRINGING ACTIONS

[

i -

The blll would.establlsh a uniform 3-~year limitation
period on: 'the bringing of actions by the Government to collect
fines, penaltins or forfeltures.' _ﬁé s

@ o Sl ey 3y A g

el iTh;éﬂprovﬁélodfﬁ%ﬁld conflxct withﬂanotﬁgpgstatut
esteQLL ‘hing limifaticns “on the brxngxng of actlons by the
GoverFmtnt.='Current1y, an action by’tHe United States for
enforcement ofiany civil fine, penalty or fonfeiture is‘’barred
urless, ‘commenced within 5 years of the. date thn elaim first
accrued. 28 U.S.C. § 2452, Section 560(a)(2) would conflict
withythis provision, If it is the intent of the bill that
section 560(a)(2) supersede this existing statute of limita-
tions, this provision should be repealed =0 eliminate any
confusion.

 j———a ety 8 e R
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We note,that%altgguqh 28AU“sf§$§532462iandathe}proposed
'section 560(3)%2)§argisimilar ﬂthey aretnot LdenticalaIAJFor
example,:the S-yearyparlod foggpommencing‘hctxons?ﬁndenﬁza
uistcls: 2423: beginsihg.tun Eromithe: datéﬁihd%blaijfirst
accrues£(regard1ess+of whethefqlt dccruediundenma statute or a
rule) whlle.theﬁ3~year 1imitation undeg/pr0posed sectidn
560(a)(2)*begins’toivun fromﬂthegdate Of the act or@failure to
act ' in violationfof,some rule 2/ ocours., Additionally? 28
U.S.C. § 2462 tolls the running of the S-year:limitation when
neither, the person nor his property is within "the United
States tb permit a proper service of process thereon. No
similar tolling provision is provided to prevent the running
of the 3=year limitation under proposed section 560(a)(2). 3/

:')

1/ 28 u.sic. § 2462 °provides:.

) oy 5
B 4&%;
W:inpt as otherwu:*segp ov:.dﬁ&%i}i\ct of
Congggss an action, suxt or proaeeding for the

.....

feiture, pecuniary or otherwiseﬂ?shall not be
entertalned unless {commenced within.flvaﬁyears
from’ the date when} tﬁﬁ;plazm,flrst accrued if,
thhlr the same per1od, the ocfender or .the

property is found within the United’ States in

order that proper servxce may be made thereon.

3/ 5 u.s:c. § 551(4) which would apply to Eroposed section

560(a)(2) should it be adovted defines rule” to mean:

s ol TR T ) *’s - ‘ ok §

ok *itﬂéhe whéle ér a"gﬁgt %%ﬁﬁﬁiagencygstate-
mentiof general or. part1cular*appllcabrlity,and
future effect*designg&*thimplement, xnterpret,
orﬁirescribe law“or,’ policy or»descrlbxng,the
.organizatlon, procedure,?oﬁgpractlce .require-
mentstpf @n agency. andgincludes the approval or
prescriptlon for the’future*of rates, wages,
corporatlon or flnancxal structures oY reorgan-—
izations thareof, prices, facilities, appli-

ances, services or allowances therefor or of
valuations, cost, or adcounting, or practices -
bearing on any of the foregoing;"

2/ !urthe;more, the tolling provisions of 28 U,85.C. § 2416,

would not apply tc actions under proposed section
S60(a)(2).
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. eDANGEROUS"MATERIALS

PR efin kﬁ materials"p -vi
proposed dectio dﬂSSO(d):ineludes hazardous§waste as deﬁzned by

aecﬁion']004ﬁ5)“’£“the Sofﬁd‘ﬁaste DisposaliAct(427Us S*C“A.

. §5 6903(5)), andhbyproduct»material, maﬁg?ial source orfspeoiel

nuclearﬁmateri ilifas ssicniterms are clauseéﬂte), gg), aqgggaa)
(1976 and#Supp III% 1979)).ﬁinoweverﬁgtheranisﬁpofguarantee
that; the'Heteranatigag o%@what ageidangerous materlals for
theapurpcse of henexception eapplxcatlon of ’%ﬁimitations
of proposedésectlon 560(a)“wzlljbei@caxtensive with *determina-
tions; o;’mategxals dangerous or: hazardous to:the publlc
hea]th .or’ topthe énvironment ‘as’ determined iinder other “acts.
See=for example ‘Sections 307 and 311 of tle Fedéral Water
—‘Tlution*ﬁontrol“Act, as amended,®33 U.SC.¥3%1317 and 1321,

“uee also ‘section 101 :{14) & 103 of ‘the Comprehensive Environ~

mental Reponse, Compensatlon, and Liabilities Act of. 1980,
42'U.S.C.A. §§ 9601 (14) & 9603; section 6 of the’Toxic Sub—
gtances Ccntrcl Act, 15 U.S.C. § 2604; and the Federal
Insecticide, F009101de and Rodentlcide Aet, 7 U,5.C. § 136 et
£€9d. ‘di - o ; " .

t ot \- . : Y . %‘“ 5{-3‘,5. " B . ‘?

e, We note that most ogﬁgﬁgiiawsﬁdeallng itﬁ protectlon of
theﬁhealth and environment“from the ! adverse ff-cts of various
forms of pullutzon requxregsome form ‘of:; recogﬂkeeping and pro=
vide foTgsome fzne oﬁkpenaltyq eetiges damages;gnd,crxmxnal
sanctlons} fon V1olat1ng poll

ion standardd?br*fazlxng to
keep requxred qncordwﬂﬁgThe effect of‘,he bllP ‘'will be to
limit the effectiveness ofasomeicf theseimeasures for control-
ling; dangerousqpollutants when these pollutants fall outside
the scope of the. proposed definition for *dangerous mater-
ials", while permitting othér measlires' for controlling danger-
ous pollutants ‘to remain unaffected We are unaware of any
justification or reason for ‘the dlsparlty.
“%aFuéghg?mcreEiEﬁis problemﬁis not allevﬁgted by ‘the ,
provisxon in proposed sect1on.560(c) whlch w111-exempt from
the 3-year recoggkeepxng 1xﬁitat;on ‘records: determ;ned to be
essentzabuto protect the publlé”from serzouo-harm” as
determined by *any agency responslble for - protect1on of "health
and sarety. ;. This merely provsuna a vagueustandard which will
permit varylng lnterpretatlons by tke agencies implementing
this provision for determining when the limitation of proposed
section 560(a)(1) is to be inapplicable. Determinations under
this provision may or may not be coextensive with other health
and safety law reguiremenis for recordkeeping. -

Finally, while it permits the koeplng of these records
which then could be used in criminal ‘proceedings and actions
for damages, they could not be used in proceedings for
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oollection of fines,’ pggnlties or forfeitures where they
relate to actions more@than 3 years old. Wa know of no reason
or justification for. this oisparity.s '

p
ﬁ\ 4{

BRI 4 A N
?nscumroay “AND ‘PADSRWORK IMPACT.

i \ tﬂy,-hﬂ,-.?'huwa“r-ﬂ'zjiy; sabid: f
%ﬁﬁ%le,thelpill*gttemptsgﬁo providege*éfﬁ%%%,sé?ﬁticn to
an extremely complex'problemﬁga*simpf “answer ‘concerning its
paperwork@andiregula oLy impactfls”noﬁfpossible.i*However, the
bill may not subﬂtanti lly lxmit ‘the burden of*the .public as
is intended. Furthermore, the bill could .resalt’ in shifting

recordkeeping requlrements from the public;tolthe Government.

P . Pt ,-u"‘._ : _“ ; ; - ] Golabe:

kaffected b {theiproposedn
egislation contai gevi'dence oL Einan ‘* f?and 1egal§comm1t-
mentsgthat mustybe; prgas?#@ﬁ Eﬁgprotectgphe Tegal endfproperty
uightsﬁ t¥cifizens Forﬁ??gmplejﬁgﬁdgneparéhEnt of.{Labor
releE"on private recordsftogenforcebtruth- n-dlsolosure
requiggments forfipensionyy systemeﬁ;nFbocordanceethh the
Employee Retirement IncomefSecurxty ActLy;, Ifﬁthéﬁﬁfll were
enacted,,the Departmentumight requlre ithat private pension
plans furnish the" records to the Governmentdih ‘Ordar to
preserve the rxghts?bf employees under pension plans., ‘Added
report1ng£rpquirementsQcould be imposed in connection’with
Federal contracts, grants, loans" or under other programs, iu
order to. p"eserve thquovernment s and indirectly the public's
rights. Therefore, present recordkeeping requirements could
become reportlng ‘requirements and result in an increase in
Pederal records storaqe.
"‘rh.l" o RN SR *‘E” -
. opH Thedre§§3§30n-iﬁ reoordkeeb1ng rgqgiremeﬁ%s,ﬁéggosed by
S:%827 affeotsuonly;Pederal laws.i EBach’ leve Government--
Pederal State, and local~*hasfthe'ab111ty to 1egislace, requ-
late, and enforce Taws “whieh mayﬁimpose recordkeeplng regula-
tlons.¥,The various, governments;ﬁgaws, rules, and regulatlons
often’affect’ theﬁgame organlzatxonsﬁbr individuals. There.is
very little coordlnatzon of: the “views and: requ1rements ‘'of each
level™oF Government.@tThe paperwork and regulatory require-
ments ‘imposed often’have different emphasis and different
timeframes. Therefofe,-the imposition by the Federal Govern-
ment of a 3-year limit on recordkeeping in some cases, does
nct necessarily reduce the public recordkeeping burden if
‘thege records still must be kept to meet the requirements of
the other levels of Government.

Eo

Estimating the paperwork and regulatory impact of the -
bill would require a program by program analysis and. ,consider-~
ation of similar requirements imposed by other levels of
government. At present, the total recordkeeping burden
imposed is not available. While as of July !, 1981, the
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O?%ice 1#’%ﬁ““‘npigk‘ 'ﬁ@ﬁﬁﬁﬁd %Q as requiredlt

of :Managemny qﬁ andisudge tz( 0] ‘#ﬁ
agenci smreportshi}&r recordke p n ‘gggden 1n*connect10n w1th
require-

Ogggs Feviews' offrederafﬁforms ¥and; regulatlons,3thi§¢
nent*ha; not“becn?ﬁgngzstently applledm 1LY Fas>tht sLOEfice
redomiended in’ our?rﬁbbgﬁyto@the Directon?bfﬁousf“ﬁt'tled
'Horéﬁ&pidance and$Controls Needed: Over“FederaliRecordkeepxna
Requireménts- Impcsed *on the ‘Publi'e”, 'GAO/GGDI83~ 42 ;< April 28,
1983,”0MB was . to ‘consistently apply this requxrement, then
“eventually this data could provide a basis for measuring the
potential impact of 8. 827, No.such basis now exists. This
data could also help OMB to implement the record retention
provisions of the Paperwork Reduction Act by developing
raasonable, consistent Federal retenrtion requirements.

\{ rn_ g .'}I‘

Sincerely yours,

ALty

Comptroller General
of the United States





