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DIGEST:

Protest to GAO is untimely when not
filed within 10 working days of
initial adverse action on protest
to aaency or, alternatively, when
apparent impropriety is not pro-
tested prior to date set for receipt
of next round of offers. Related
contentions, resulting from untimely
protest, will not be considered on
merits.

Optimum Systems, Inc., protests the award by
ACTION of a contract to Boeing Computer Services
Company for data processing time-sharing services.
Optimum Systems first protested to ACTION on
June 3 and then filed its protest with our Office
on July 14, 1980. Optimum Systems contends that
ACTION's evaluation of its proposal was improper.
We find the protest to be untimely under our Bid
Protest Procedures, 4 C.F.R. part 20 (1980), and
will not consider it on the merits.

On December 14, 1q79, ACTION issues a request
for proposals for a firm-fixed-price contract for
time-shared data procrssina services Cor an iritial
contract year plus 4 ction years. The solicita-
tion describecd ACTION's required system in. terms
of mandatory and desirable features. The presence
of all of the mandatory features was evaluated en
a pass-fail basis, ACTION. evaluated the desirable
features 'which the offeror has cn the sys'rem
proposed' on a cost-additive basis, with a specific
dollar amount acdded to the proposed nrice for each
desiralie feature not present or the system. The
controversy here concerns the reanirn of the phrase
"* * * on the system proposed."
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Althouch Ostir-ur S-stprs proposerd -c furnis-
all of the desirable features identified in the
solicitation at or af~er ?wtard of the ccrtract,
ACTIOr arrlied substantial cost additives to Ortimrum
Systers' orcposal because its existinc system cdid'
not have all of the ilesirable features. COtimumr Sstems
contends that ACTTICN's evaluation of its existinr, rather
than proposed, syster was improper. ACTION. arcues thrat
"on the system proposed'" reans currently on the syster
and that its evaluation was therefore proper. Foth
ACTION' and Poeina contend that Optirum Systems' protest
is untimely.

The record is unclear coneernina the source of
Optimur Systens' apparent concern about ACTIOM 's evalu-
ation of the d'esirable features. Whatever the oricin,
however, it led to an exchance of letters between
Optimrurr Systers and ACTIOCN from Anril 22 to 25 fror
which Optirmur Systers should have recconized that it
differed *ith ACTIN- i5n its interoretation of the
evaluation criteria.

In this connection, Optimum Svsters wrote to ACTION
on April 22 seekina verification of its unrlerstarndino
that for each desirable software packaqe which an offeror
unequivocally cormitted itself to furnisht with its rrc-
posed svsterm, there w-culd hc no cost additive, oven thouch
the offeror interndecd to charce ACTION' for the use of
the software. ACTION's response, dated April 23, states:

"Your understanding is incorrect.
Enclosure 3, pace 74 states 'For
each iter listed' Thich the offeror
has onr t' e svste- (uncderscorino adJded)

ja Va I1 EI P ze-ro (C') -dc lzirs
will l ? rccr,rd.-e< '-" t"E't. item., 
w~ 7i e r. i c r- r r F, t ! +t f- Tr ircU15 

price ir event C n esie} e re
features -re -ct a -re en 

lett-er, F'a , '' c' ;'7^Slt iters
co ul' T- C, -tiC r ' 't S t

to AC'YICX anr it e. n titt lc tI o
ref ect t-loese cr .S in r t7' o'v 1 ut~ orn."



B-199577 3

On the fcllrwinc dav, Anril 24, Crtirur Svsters
expressed its cmrosition to ACTICN's position in a
letter which stated, in rart:

"* * * we rust resTectftllY, point out
that in clarifyina your position you
have documented ore ratert defect in
the evaluation criteria. * * *"

Optimum, Systems fcllcwed this with a discussion of the
effect of ACTION's interpretation, and its conclusion
that:

"This massive evaluation differential
is determined purely on thie basis of
whether or not tfe reFS desireable
[sic] software is currently on the
system. This seems both untenahle
and capricious * * *

On April 25, ACTION resronded to Optimur Systers'
complaint by statina:

"We believe the underscorincT in our
letter of 23 .pril 1OTP, is correct and
therefore no r.istake tookl place in the
placerert o-F the ucrseorrlr. However,
in considerir.n the three exarmles set
forth in your letter, onl; an offeror
that has all 5 EMrS software rackaces
on the system- and proposes to provide
all of the PPrS softwnre rackaces on a
surcharce basis to ACTION would not be
assessed a renalty .

"Tr, revirwinof the seconrd exarnle,
set fort' c lettrr, -- 717rtlve to
th-e nror r 7ef n 4r t- 'teenr rf P rT-7

Tap~e fr-riS, roC T!'-, lIty T}'A1 Ce .S ess e
if avajiL-le at +-e o-f r H

(Tir-e seconcd lYaF. ir 'r-ta'-- -sstrrs' later involved-
ar cfferrrr *itl -- c' r 'ttttc :ts t-* firrnib --11
16 tar 3 riv F :t Vt - ich ha r- I -
12 Iriv'es currnn-1v c itS jt-f.
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This exchanr-e of corresrnd1rqerce should have, at
the least, rarde Cptimurm Systers aware that a rrohler
existed. ACTICMQ s letter of A.nril 23 clearl^y espousedc
a rositior contrarv to Crtimurm S17sters' interpretaticn
of the solicitation. optimun. Svstemrs clearly under-
stood ACTITCN's rositicn because Optir-um Systerrs snecif-
ically objected to ACTIC.i's interpretation in its letter
of April 24. ACTTCN' s reply to this letter on Arril 25
was at best contradictory and fell far short of the
corrective action Optirum Systers was seeking.

Optimurr Systems' rrotest to our Office is untimely
under our Pid Protest Procedures, 4 C.F.R. part 20
(1980). If we view Optimum Systems' letter of April 24
as a protest to ACTION acainst ACTION's interpretaticn
of the solicitation, then we must also view ACTION's
receipt of best and final prcoosals on April 2P without
takinQ corrective rreasures to remedy Optimum. Systerrs'
ob jections as an initial adverse acency action fron

[which Oiptimum Systers rhould have protested to our
-Office withir 10 .orkira days. 4 C.F.P. F 20.2(a)
(19P0), United States Steel Corroration, _'SS Chemicals
Division, et al., P-3PA105, Aucust l7, 2a75, 75-2 Cm
11C. Alternatively, if we consider COtimurm Systems'
letter of tmri' 24 not to he ? rrotest, th en the
present rratter is untimely 1 ecause Ortimum Systems
failed to protest the arparent irmrcpriety rrior to
the date set for receipt of the next rcundl of offers.
4 C.F.R. § 20.2(b)(1) (1O80). Optimum Svstems'
protest is untimely under either interpretation.

Optimum Systems' related contention that it had a
cormnitment for and could have had installed on the date
of award ar adciticral four (desired) tape drives, for
which ACTION added '2fUI,0fOP to its erenoser cost, is

another manifestatinr rf the cortrck'ersv 1 isisseA
above and will not be c-rsicŽered or, th-e rerits.

The protest is disnissed.

ilton J. Serlar
(eneral Counsel




