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DIGEST:

Protest to GAO is untimely when not
filed within 10 working days of
initial adverse action on protest

to agency or, alternatively, when
apparent impropriety is not pro-
tested pricr to date set for receipt
of next round of offers. Related
contentions, resulting from untimely
protest, will not be considered on
merits.

Optimum Systems, Inc., protests the award by
ACTION of a contract to Boeing Computer Services
Company for data processing tire-sharing services.
Optimum Systems first protested to ACTICN on
June 3 and then filed its protest with our Cffice
on July 14, 1980. Optimum Systems contends that
ACTION's evaluation of its proposal was improper.
We find the protest toc be untimely under our Bid
Protest Procedures, 4 C.F.R. part 20 (1980), and
will not consider it on the rerits.

On December 14, 19279, ACTION issued a reguest
for proposails for a firm-fixed-price contract for
time-shared Jata processinag services for an iritial
contract year plus 4 cvtion years. The solicita-
tion described ACTION's redguired system in terrs
of mandatoryvy and desirable features. The presencs
of all of the mandatory features was cvaluated cn
a pass-fail rasis; ACTICN evaluated the desirable
features "which the cfferor has cn the sys*em
proposed” on a cost-additive basis, with a specific
dollar amount added to the proposed rrice for each
desirable feature not present or +he systenm, The
controversy here concerns the meanirg of the phrase
"* * *¥ on the system proposed."
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Althouch Crtirur Svsters propcsed to furnish
all of the desirahle features identified in the
solicitaticn at or after z2ward of the contract,
ACTICK arplied substantial cost additives to Ortirur
Systems' prcpesal tecause its existinc system did
not have all of the Ffesirarle features. Cptirur Svsters
contends that ACTICN's evaluvaticn cof its existino, rattrer
than proposed, syster was irproper. ACTICON arcues *hrat
"on the system prepcsed" reans currently on the syster
and that its evaluaticn was therefore proper. Toth
ACTION and Boeina conternd that Optirum Systems' protest
is untirely.

‘The record is unclear concerninc the source of
Optimum Systemrs' apparent concern akout ACTION's evalu-
ation of the desirarle features. Whatever the oricin,
however, it led to an exchanae of letters hretween
Optimum Systers and ACTICY frcm April 22 to 25 from
which Cptirum Systems should have recconized that it
differed with ACTIOYM in its interpretation of the
evaluation criteria.

In this connection, Optimum Svstems wrote to ACTION
on April 22 seekinc verification of its understardinc
that for each desiratle software package which an offeror
unequivocally committed itself to furrnish with i+ts pro-
posed svstem, there wcoculd re nc cost additive, even thouch
the offercr interded tc charce ACTICON for the use of
the scftware. ACTIOMN's resronse, dated April 23, states:

"Your understanding is incorrect.
Enclosure 3, pace 74 states 'For

each iterm listed which the offeror
has on the syster {underscorinc added)

prorosed, a value of zero (0) dellars
will bte recorde” for +rat iter.!

The PP furilor s+ates +thc arcunts

tc re adlad +on L ach o Terprs Taind
price in event such Jesireabie Tgic’
features nre ret clrendy on 4o
gveter., fe o ovon drdicates in o vour
letter, +the ndditis~p cf srsopt iters
would result 1r ~on ad 7 ticrae’ ~ost

to ACTICYN and 1t s eauitable *to
reflect tlese cos in tte ovaluation.
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On the fcllewince dav, April 24, Cptirur Svsters
expressed its crrositicn te ACTICN's position in a
letter which stated, in rart:

"k * * ywe Tust resrectfullyv reint out
that in clarifyino your peosition you

have docurented ore raternt defect in

the evaluaticr criteria. * * *"

Optimum Systems fcllowed this with a discussion cof the
effect of ACTION's interpretation, and its conclusion
that:

"This massive evaluation differential
is determined purely on the hasis of
whether or not tte I'PMS desireable
[sic] software is currently con the
system. This seems roth untenable
and capricious * * *. "

On April 25, ACTICN resronded to Optirur Systemrs'
cormplaint by statira:

"We helieve +the underscorina in our
letter cf 23 Anril 1980, isg correct and
therefore no micstake teoeck nlace in the
placerent of the undereccrirco. However,
in considerina the three cxamnles cet
forth in your letter, onlv an cfferor
that has all 5 TPMS software packaces
on the system and proroses to rrovide
altl of the IPMS scoftware rackaces on a
surcharce hasis tc ACTICN would not he
assessed a renalty.

"Tn reviewina the seccnd exarrle,
set for+tr in veour lettrer, reolotive +o
tre nrovisieon of +rhe sivteor 0270 DT
Tape Irives, nc reral*ty will e fsgesgsec
if availarle at +tire of owzrd.

{Tro seceond cxarrle in Trtirmur Systers' letseor invelved
an offercr which 23 coerritted 1ten)lf o furniash 211

16 taprc draives sconcht Ty S0TIOY, but which had oty

12 drives currently ¢n its avster.)
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This exchanre of corresronderce sheould have, at
the least, rade Optimum Systerms aware that a rprobler
existed. ACTICN's letter cf 2Apri! 23 clearly esvoused
a rositiorn conrtrarv to Crtirur Svsters' interpretaticn
of the sclicitation. Optirum Sveters clearly under-
stood ACTICMN's vrositicon rtecause Cptirum Systers specif-
ically cbiected to ACTICHN's interpretation in its letter
cf April 24. ACTICN's replv to this letter on April 25
was at best contradictory and fell far short of the
corrective acticon Optimum Systems was seeking.
- Optimumr Systems' protest to our Office is untimely
under our PRid Protest I'rccedures, 4 C.F.R. part 20
(1980). If we view Optimum Systems' letter of April 24
as a protest to ACTICON acgainst ACTION's interpretaticn
of the solicitation, then we rust also view ACTION's
receipt of best and final prcoesals on April 2R without
takino corrective reasures to reredy Optirum Systems'
ohjections as an initial adverse acency actior from
which Optimum Systers cheuld have protested to cur
Office within 10 werkirc days. 4 C.F.P. & 20.2(a)
(1980);: United States Steel Corroration, 1U'SS Chemicals
Division; et al., P-164705, Aucust 19, 1675, 75-2 CPD
116¢. Alterrnatively, if we consider Cptirum Systems'
letter of Arril 24 nct *to re 2 rrotest, *ten the
present matter is untimely trecause Optimum Systems
failed tc protest the arparent irrrepriety prior to
the date set for receipt of the rext rcund of offers.
4 C.F.R. § 20.2(p)(1) (1°20). Optirum Svstems'
protest is untimely under either interpretation.

Optimumr Systems' related contenticn that it had a
commitment for and cculd have had installed on the date
of awaréd ar additicral feour (desired) tare drives, for
which ACTION added <200,000 to its rreonosec costa, is
another ranifestatior of the cortreoversy Jdisrissed
areove and will net e aonsidered on thre rerites.

The rrotest is disrissed,
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Milton J. Seccolar
General Counsel





