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The Honovable Bill Alexan@&%”‘”*h?nvutumwntn
House cof Representatives

Mear Mr. Alexandery:

We refer to your letter dated October 26, 1979,
requestinuy a determination whether FMC Corvorakion is
entitled to an increase in contract price to cover the
cost of Federal Lxcise Taxes (FRT).

In its letter to you, FMC. requested that GAO issue
o "Certificate of felief" from'FET. 'We point out that
GAO does not hiave such authoritv. Uowever, we reviewed
this matter to determine whather the contract may bhe
reformed to prowide for reimbursement or whether the
contract price may be corrected que to a mistake.
vie have determined that such relief Is not warrante?.

In Hay 1978, the Air rPorce a&ardod a contract to

PHC for 24 hydranlic sewer cleaners. nNased on the erro-
neous belief that FILT was inapqlicable to this procure-~
ment, FNC Jdid not include an amount, for FET in itq of Fer.
In so doing, FNC relied on its intnrpretation of pro-
viqions of the Defense Acquisition Neculation (DAR)
and on its nact experience with othér vaernment con-
tracts. ¥'!'C alleyged atfter contract award a nistake
of $27,291.41 in its offer nrice, th2 anount of F&E7.
Robins Alr Force 3ase, Ceorgia denied FIIC's requoest

for an increase in its contract orice and, subse-
quently, FMC requestad that you submitc the matter

to GAD.

i The reaueqt for pronosals (”PD) a1v1&ed all
of forors that the solicitation and any resultant con-
tract were subject to the terms of the Harner Robins
Master folicitation. Neferencn nunber 15 of the master
solicitation dasignates DA™ 7-1213.12(a) as a [ersral
Provision 0of the salicitation. This provision provides
that the urice bid shall include all aznlicable
Podoeral, state, and local taxes and dutiecn. In »revious
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decisions of this OFFfice, we have held that where DAR
7-103.10(a) is incorporated into the contract, a con-
tractor is on notice that FRT nay aoply to the
procurement.: DN-171660, February 17, 1971, In this
connection, offerors also were expressly advised in a
February 2, 1679 letter that "the price proposed must
include any and all applicable taxes. With regard to
Federal Bxcise Tax, the offeror should consult with '
his own tax counselov * * ", " Thus, as previously stated
in our decisions, it was. 1ncunaant upan the offeror

to ascertain the avplicahilit/ of and to assume the
responslibility for taxes !and to submit its offer
accordingly. Rased on thase facts it appeavs that the
Governnent did pot mislead FYC regarding the applic-
ability of FIT? to this procurenent and, therefore, we
cannot grant reformation of the contract on this hasis.
Consolidated Niesel Rlectirig Comnany, 56 Comp. Gen. 340
(1977), 77-1 Cph 93 0~159064, ilay L1, 19G6.

.~ Where a mistake in bid or proposal Is alleged after
award, vellef can be granted only if the mistake was
mutual or the contractlnq of ficer was on actual or con-
structive notice of the crror prior to award. In the
latter situation, no valid and binding contract is con-
sunmated when a contracling officer Knew or should have
¥nown of the probability of erreor in an offer but falled
to take proper steps to verify the offer. "lowever, if
the Governmnent does not have actual or constructive
notice of an error, the contract is binding on the
parties. E~171658, supra,

In this case, nothing on the face of FMC's pronosal
indicated that an error in price had been nada. lloreover,
while FMC's offered unit nrice (excluding thase vehicles
destined for California) waq $§27,420, the other offerors
subritted unit priuee of 523,223.54 and $29,n03%, The
Povernment estinato vwas ap)*oximatelﬂ S24,000, FIHC's
total price, not 1ncludinq fivstiarticle or transnor-
tation vo"t za, SHED KRR with othor offers of S604,675.75
and 5712,250,15., "e holieve that the diffarence hkotween
P"C's and the other offaved prices was not so creat
to warrant a conclusior that the coantractint aficer
sacild have been aware of on errer in MC's effer price,
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Therefore, we believe that the contracy, nay not be
corrected on the basias of a pistake allaged, after award,

We note, however, that NDAR 7--103.1GC(a), which was

incorporated into this solicitation, nrovides that i€

a contractor warrants that it did not include an armount
for PET- in its contract price and a "written [IRS) ruling®
takes effect after the contract date which results in

the contractor payinqg F5ET, the contract price can be
increased by the amount of the tax. FEMC may wish to
pursue the matter under this contract and DAR provision,

Sincerely yours,

MILTON SOCOLAR

Milton J. Socolar
Ceneral Counsgl






