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i -- ;. THE COMPTROLLER GENERAL
DEClSIDN . . oF THE UNITEODS3TATES

WASHINGTON, D.C. 20549

FILE: B-195482 DATE: October 16, 1979

MATTER OF: Baggett Transportation Company

DIGE!.2T:

1. Source'of.frei- -rates and charges
on original carriar bills presented
to Government for payment before audit,
nbt determinative of Government's
obligations at law.

2. Government'sjiiability directlyZo'.
&&rrie~r',,&r pThht offight~coxie .af r payment .of'f eeigh t chiarges

for transportationrof Foreign.Miltcary
Sales (FMS) 'shipments uder Government
bill of lading (GBL) conttracts,,presumes
ben-efit of Scvtion 2d2trates accrues to
United States. True'.'fransport, Inc.,
B-190739, March. 30, 1978.

.3. Where two published charges (tariff and
tender) are equally applicable to same
F5!S shipments, Government entitled to
lower tender rates.

Baggett Transportation Company (Ba4gett) requests
review of adtion'takdmby-the General Services Admin-
istration (GSA) in which $18,142.98 was 'deducted from
other monies due-the carrier. See 49 U.S.C. 66(b)
(1976) and 4 C.F.R. 53 (1978).

"Q.GSA gta~-e-s that Ba24 t>Ernspoited.:Fn
Military Salis '(FTMS) shipfiints' from"variousiiGoivernminnt
ueipd6s to .nuxrterous other $ob Kitswith th'e United
States-, zor diport.4 See the kAS 5 Expor&-Control Act,
22JJUTYS. C..2751 (1976. The Governmentt.paid the6.*
carrier's,`bills upon preserat&tion, asrequired.

4
by

49 U.S.C. 66(a) S>,A's audit tdetermiiied that.Baggett
colledted overcharges on all of its bills. Deductions
were made to recover the overcharges collected for
transporting 30 shipments of explosives, ammunition
and other haiardcus articles, while similar action to
recover $17,429.07 collected on the other 41 shipments
is being withheld pending disposition of this review.
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Each'shiprSent mpvt pn a Government bill of
lading (GBL) bei rf;Jjtytnd Decetiber 1977.. Baggett
applied cdinmerqfall'Etrifffiates, tilled the Government
on that basis, .%Wnd -wa ai'od. ii'Powing 'bur decision
of March 30, l97.81B47 90739,to T'RuTransport, Inc.
GSA det';rmined '"tat JAower rates 66otained in Baggett's
Section 22 Quota'tighstwoi~tppli`able. 49 U.S.C. 22.
We cannot agree sith$Baggett's contention that the
facts here arermnateriafl"y distinguishable from the
facts in the Trff4_'ort case.

* In the WrueTransportacase GSA's report showed
taat Efih tiprents were traznhpbr'ted On4GBTjs, Oiat the
services-yere 'jrerformed s9121y;jfor.thefILUnitea..States
that-the tcrritigr6illet e7eG iiiietttor, -i-s` s-ervices,
and that thcrcarsrxert^i aCs~pai dvernmentt: On
tk'at record we ~foun dha he kower rates'.contained
i~n;rue T'r'an~s"p-ort.'s.;-Se"c-tio6nu'22N"Q'u-o"t'aitns "werea~ppli-
6AIsle f-6 til W"-'th;ili Sfents 8 ecs u's'-ethe :U nt'd State
received thie et-' reirfte.fasotto
services, we-generally sustained GSA's action, holding
that True had'fi8Thad to ctarry its&burden of producing
clear and convincing c ontrary evidence that would prove
that the7Gov'ernment did not bearfthe cost and receive
the entire benefit of the 'lo'er rates.

S. ,4'Tru eJtion d th .imple,- ementtation
of th M epartment ofDefnse: (DOD)
thegnitedatdStsm er relv ftm ing a itir sabld
servo5mXr 9 Fis-custo lirs, r light

______ SecetDefe nt

Aidlothdr5DeliveryXCc!ts. rrt
Swles Program, LCDw,77-j210,;B.-165731,z'August.19i:F+977,
which found. that FNS customers were 4not fu14 eimTburs-
ing-the Uithat f Statsorf ran ;porptation idL handling
costs. Further-', we-'noted t th'at biilletin-issued S 4 t
the American Trncking Associations, Inc. IATM) ;dated
July 7, 1g,77, and ref dirred Ef6'T True, simply published
what purported to be DOD's policy that Section.22 rates
were not applicable to FMS shipments. That Bulletin,
No. 155, reflected DOD's intructions to its components
to annotate the face of GBLs with the term, "FMS ship-
ment," or similar words that would suggest DOD's policy
that Section 22 rates were not applicable.
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Baggett presentsseveral argumentsfor' s
assertion that the lTruc" Transport decision does not
apply to the FMTS shipments handled by Baggett.

.- eBaggettrepresents__a's a, material distinctitonwfrom

comerca ftiffw re iha

billedthe aover ent 'hoJi 'of' O. Section
22 raii~s.~ Itt I22 ate .e~soiaggetet' s assessment of

the ym~ariqyy ofthiis diotinction. , Thet sourceS.f
rafje4 Ziar~tCr 2tender) anhd -- a ;carrier
on its 'orig;ngxn bilas priesented tot.hez Government does
unotV~ eeterml the Government's obligition for,'pamyent
ats E1aw. , ~h!ether deriivedrftrom a S6cti6ni t22-itenaar (as

in-.True4 R:ranspbrt)or frdm -a tariff (as<fherd) t the,
atarialactsin both cases are that't carrxerSbilled

teAUiited States for its 'services;`a dr.s r pai"d from
appropriated 'fun~ds. -Bacjlgett, as Ttue',,'lookeddto-the
Governmehtfor payment,_which it was entitled to,'do
under4 .the-terms of /the GBL. And apprdpriated fuinds are
utilizdd in FNS procurements. See Procurements Involv-
ing F6reign DUilitary Sales, 58 Camp. Gen. 81 (1978),
78-2 CPD 349.

EBagqett's argument -that the Arms ,Exprt-'Control
Act-1,,22 U.S.C. 2751, requires foreign governments to
reimburse tlie.United SEXates for all contrai6tc6osts was
raised by Truie. In the light of our Repdtt No. LCD-
77-210, we considered it insuffidient evidence to
establish that the United States did not receive the
entire and direct benefit of the special rates.

The next three grounds relate to conduct by DOD.

k6 6rehce i-s' mad'A HY Br t anno ttions made
by.DOD in the issuanc r ree~representatitve tBL!s!
whichgalJleg'dd1-are indicative of. DOD's intentionwthat
Section 22 ratesi were 'not applicable.. , In 'the "MARKS"
section of GBL No. M-6004281 is the 'annotation, "FMS
CASE.NO: ULJ"; the annotation "MlAF: FMIS CASE NO. WNL"'
appears on continuation sheet 2 of GBL No. K-3030325.
We fail to see where these annotations are any
different froi.i the one in True Transport.
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This is the annotation on the third GBL,
No. M-6005908:

"FOREIGN MILITARY SALES SHIPMENT
SECTION 22 DOES NOT APPLY"

Athough;liiterallyidifferent, the annota tion is not
materzial4 -differentt~fr`n the one 'inThrue- Transport
bdcause~itt simply, retleccs the opinibnof theActing
Geineral-dCouhsel df DOD, ihi6h is-expres4sed in?8a letter
dated March~4 l977HX>tomr. Paul Dembling, :~hen
deneraltdounseltt` ¢th 6 t66t
unf6 -,scates. .,Inddad, Baggett"presents acopy- of
thatBletter as Exhiblt "C".. We' believe' that DOD'si~~~~~~~~~~~~~Tmacting t6rinrai tounsel's<topinfonthat VMS tcustomers
'receive-thebbenefit ofreducedlrates is based on the

asswumptiorn thSt- the foreign cd'tomersAdo, in fact,
reimbfure the United States;tsTftat assumption, which
is false, in-. viewof 1e findings in our Report4.
No. LCD-K77-2 106 becameithe fab cof a policy mamoran-
dum,.dated March 31, 1977, from the Dept.y Assistant
*Secr6tary of Defense (Supply, Maintenance & Services)
to DOD `components, and the foundation for the above-
referenced ATA Bulletin No. 155.

r 4Bagqett contends that i eprived byR OD of
FMS -'spm`n-s.for ag u da tii it. 4hUblishedt]{'%>..g61 - 459 days , -,*,.e7, 1s
ilifstS comznercaia tariff'provisons. for accessorial
services '"then in i&s.-SectionS22->Qutotatidn~s. .GSA

`t@t~e tiat itj has not vg4ified thd acduracy.<f this
6otenhtion. Since-D"OiD'sL.policy does not(/contro1 the
applidabiilty of ra'ts, ,the relevainc f c6Aten-
tidn is doubtful; n6hethaless, we note that ATAts
Btll&tin No. 155 redbmme'ned.that is'f memer carriers
cohsider amendihg theirtariffs to p-ovide for pro-
tective services. On this record, the iJnferehce that
Baggett amended its tariffs at its agent's suggestion
weighs heavier than the bare assertion that DOD caused
the amendment, which resulted in a loss of business.

Fundamenital to our resolution bf this request
for review is the well-established rule.that where
two published charges are equdlly applicable to the
same shipment, the lower will be applied. See United
States v. Gulf Refining Co., 268 U.S. 542, 546 (1925);
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Unit t4a S V. 0 )-rickLAnd Transportation Co., 200
F.2d 234, 235 (5th',Cir. 1953); Western Grain Co. v.
St. iSuis-San Francisco Ry., 56 F.2d 160, 161 (5th
Cir. 1932).

i ase 4s in rue;;-.ransport jGSAtIperformed
its^^ffunction'under¾49 U'S;:C.. 66(a) of auditingpaid
freight bills rt~d 'dterzitife whi~ther She ratis and
charges thereonVw~ere cd'n"istent with.law andttfie facts.
By virtue of 49¢*U.S.C. '66(a), GSAliis the ddit to
audit and see 'that recovery is made of that part of a
paym6nt to a carrier which is considered an overcharge
or which .s-'rbt supported by evidence establishing a
proper obligation of the Uhited States. See United
States v. New York, N.H. & H.R.R., 355 U.S. 253 (1957).

Complete analsis of Baggett's requ 't Z2or review
requires consideration of one additional comment.
Baggett stdes that:

"The first sentence in paragraph
tfree elf Ex;hibit 'Al is 'omething
that we have notboen made, privy to
and if such ac'6`n-unication exists,
it is in direct conflict with
Exhibit 'C' and its attachments."

i-i.

Exhibit "A",is; copy OfCGSA'S lett9er of dly 9, 1979,
re jecting Baggiett 's protest ~.to the issuance cf Notices
of Overcharge. The referenced sentence states:

The -facts.as cummu nicatd to t;l7s
Officetby the Department of Defense
(wh&ich is i'Tffthelbest position to

kinow) 'are that prior to May 1, 1979,
tEhe direct and entire benefit of
transpdl;tati.on applicable to Foreign
Military Sales accrued to.the
Government."

The paragraph goes on to state;

"Inasmuch as the shipments under
consideration here moved prior to
May 1, 1978, and are therefore
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* subject to Secdain 22 Quotation
rates, the overcharges are considered
correct and proper.'

* ,. ~~~~The comimuni-8ation'.ref erred 'to 'is a ile&tj r, datedMarch'21, 9 79 atio&7tf Aris
`79 from thelOffice 'ss"' int

iSecrtary of Defense (Co`mptroller) to tho Comperolier
General, of `tie Uni'ed States, seating thatJDOD has been
recouping the acbial costs of transportation from FMS
customers-'since May 1, 1978. This substantially under-
cuts the assumption that prior to May 1, 1978, the
United States was being reimbursed from FMS customers
for the payment of freight charges on shipments trans-
ported prior Lo that date.

We find Baggett to be in' the same predicament as
True. It has failed to carry its burden of proving
that the United States did not incur the cost and would
not obtain the economic benefit of lower Section 22
rates.

GSA's deduction action is sustained.

For The Comptroll eneralI! ~~~~~~~~~~of the United States
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