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assist State public utility commissions and major 
nonregulated utilities in evaluating and, if 
approprizte, adopting improvements in certain 
ratemaking procedures, including both rate desi.gn 
and regulatory practices. 

In your letter, and through subsequent informal 
discussions with a member of the staff of your 
Committee, you request o u r  opinion on a number of. 
matters concerning the solicitation €or the contrgct 
effort, the procedures used by DOE in conducting the 
procurement, the award of the contract to S&W, a n d  
the propriety of contract modifications proposed by 
DOE. In addition, you ask whether in our view the . 

contract s h o u l d  be terminated. 

The response below is based substantially 
on our review of the written record proeided to our 
Office by y o u r  staff. We have not requested any 
further information from DOE, nor are we providing 
that agency with a copy of this r ep ly .  

1. Whether the contract, which you state 
"obviously was entered into in anticipation of the 
enactment of Public Law 95-617," was authorized? 

. .  . ... - .. 
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S e c t i o n  l l l ( a )  of t h e  P u b l i c  U t i l i t y  Regula- 
t o r y  A c t  of 1978 ( P U R P A ) ,  Pub. L. No. 95-617, 
92  S t a t .  3117 ( 1 9 7 8 ) ,  p r o v i d e s  t h a t  e a c h  S t a t e  
r e g u l a t o r y  a u t h o r i t y  ( w i t h  r e spec t  t o  e a c h  e l e c t r i c  
u t i l i t y  fo r  which it h a s  r a t e m a k i n g  a u t h o r i t y ) ,  
and e a c h  n o n r e g u l a t e d  e l e c t r i c  u t i l i t y ,  s h a l l  
c o n s i d e r  t h e  s i x  F e d e r a l  s t a n d a r d s  e s t a b l i s h e d  
by s u b s e c t i o n  ( d )  of s e c t i o n  111, and t h e n  m a k e  
i ts  own d e t e r m i n a t i o n  whether  t o  implement  a s t a n d a r d  
to  c a r r y  o u t  t h e  p u r p o s e s  o f  PURPA T i t l e  I ,  "Re ta i l  
R e g u l a t o r y  P o l i c i e s  f o r .  E l e c t r i c  U t i 1  i t ies .  
S e c t i o n  1 1 3 ( a )  p r o v i d e s  t h a t  n o t  l a t e r  t h a n  2 y e a r s  
a f t e r  t h e  e n a c t m e n t  of PURPA, t h o s e  e n t i t i e s  s h a l l ,  
a f t e r  p u b l i c  n o t i c e  and h e a r i n g s  c o n c e r n i n g  t h e  
F e d e r a l  s t a n d a r d s  a t  s u b s e c t i o n  ( b )  of s e c t i o n  
113, d e t e r m i n e  t h e  p r o p r i e t y  of a d o p t i n g  t h o s e  
s t a n d a r d s .  S e c t i o n  1 3 1 ,  " V o l u n t a r y  G u i d e l i n e s , "  
s t a t e s  t h a t  t h e  S e c r e t a r y  of DOE may p r e s c r i b e  
v o l u n t a r y  g u i d e l i ' n e s  r e s p e c t i n g  t h e  s t a n d a r d s  
e s t a b l i s h e d  by s e c t i o n s  l l l ( d ) '  and 113(b). The 
l e g i s l a t i v e  h i s t o r y  of s e c t i o n  1 3 1  p r o v i d e s  t h a t  
i n  p r e s c r i b i n g  such  v o l u n t a r y  g u i d e l i n e s ,  t h e  
S e c r e t a L y  s h o u l d  u t i l i z e  a p r o c e d u r e  which i n v o l v e s  
s i g n i f i c a n t  i n p u t  from concer.ned p e r s o n s .  I t  a l s o  
i n d i c a t e s  t h a t  t h e  g u i d e l i n e s  s h o u l d  r e p r e s e n t  
" t h e  Secre ta ry ' s  o p i n i o n  of t h e  s t a n d a r d s ,  which 
o p i n i o n  t h e  S t a t e s  would weigh as t h e y  would o t h e r  
o p i n i o n s  on how t h e s e  s t a n d a r d s  s h o u l d  be  i n t e r p r e t e d . "  
S. Rep. N o .  1 4 1 ,  95 th  Cong. 2d Sess .  86 ( 1 9 7 7 ) .  

Your c o n c e r n  w i t h  t h e  c o n t r a c t  i n  t h i s  r e g a r d  
is a p p a r e n t l y  based  upon your  v iew t h a t  t h e  con- 
t r a c t  r e p r e s e n t s  a n  irnDroper d e l e g a t i o n  t o  S&\G 
of E P A ' s  s t a t u t o r y  r e s p o n s i b i l i t i e s  under  PURPA 
S 131 t o  p r e s c r i b e  " v o l u n t a r y  g u i d e l i n e s . "  

DOE h a s  c o n s i s t e n t l y  t a k e n  t h e  p o s i t i d n  t h a t  
t h e  S&W c o n t r a c t  is  n o t  i n t e n d e d  t o  r e s u l t  i n  
t h e  " g u i d e l i n e s "  r e f e r e n c e d  i n  PURPA 5 131. I n  
a l e t t e r  t o  you d a t e d  J a n u a r y  25;  1 9 7 9 ,  t h e  ERA 
Deputy A d m i n i s t r a t o r  s t a t e s  : 

. 
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"This c o n t r a c t  was c o m p e t i t i v e l y  
s o l i c i t e d  and awarded i n  F i sca l  Year 
1978 ,  p r i o r  t o  t h e  a v a i l a b i l i t y  of 
t h e  PURPA l e g i s l a t i v e  l a n g u a g e  [ i . e . ,  . 
the word ' g u i d e l i n e s '  i n  s e c t i o n  1311.  
Whi le  t h e  term ' g u i d e l i n e s '  is used  
in t h e  RFP, t h e  p r o p o s a l  and t h e  con- 

e n t a i l s  t h e  p r e p a r a t i o n  o f  t e c h n i c a l  
r epor t s  and o t h e r  r e s o u r c e  ma te r i a l s -  
for  u s e  i n  DOE's ongo ing  t e c h n i c a l  
a s s i s t a n c e  program. The deve lopmen t  
of p r e s c r i p t i v e  DOE p o l i c y  g u i d e -  
l i n e s ,  a s  a u t h o r i z e d  by PURPA 
s e c t i o n  131, is n o t  and h a s  nevex 
been  c o v e r e d  by t h i s  c o n t r a c t . "  

t r ac t ,  t h e  work b e i n g  pe r fo rmed  a c t u a l l y  i -  

I n  a F e b r u a r y  1 6  l e t t e r  t o  you ,  t h e  A d m i n i s t r a t o r  
of ERA,  s t a t e s :  

"The S t o n e  and Webst'er c o n t r a c t  
is n o t  i n t e n d e d  t o  c o v e r  t h e  prepara- 
t i o n  of  * * * [PURPA 1 3 1  ? o l i c y ]  
g u i d e l i n e s .  E a t h e r ,  it calls f o r  
i d e n t i f i c a t i o n ,  d e s c r i p t i o n ,  and 
i l l u s t r a t i v e  a p p l i c a t i o n  of v a r i o u s  
a n a l y t i c a l  t e c h n i q u e s  t h a t  m i g h t  
be h e l p f u l  i n  e s t i m a t i n g  t h e  impact 
upon u t i l i t i e s  o f  c e r t a i n  S t a t e  
r e g u l a t o r y  Dract ices .  While t h e  
c o n t r a c t o r ' s  r e p o r t s  on t h e  
a n a l y t i c a l  t e c h n i q u e s  migh t  b e  
c a l l e d  ' g u i d e l i n e s '  i n  t h e  bEoad 
s e n s e  of t h a t  t e r m ,  t h o s e  r e p o r t s  
d e f i n i t e l y  w i l l  n o t  c o n s t i t u t e  
DOE's p o l i c y  g u i d e l i n e s  r e g a r d -  
i n g  t h e  PURPA s t a n d a r d s .  

" I t  s h o u l d  be n o t e d ,  i n  this 
respect ,  t h a t  DOE is a u t h o r i z e d  
t o  p e r f o r m  two v e r y  d i f f e r e n t  
types  o f  f u n c t i o n s  i n  c a r r y i n g .  
o u t  PURPA. The f i r s t  is .  t o  

J 
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h e l p  S t a t e  commiss ions  d o  a p ro -  
f e s s i o n a l  j o b  o f  o b j e c t i v e l y  
c o n s i d e r i n g  t h e  s t a n d a r d s .  The  
second i s  t o  present  and s u p p o r t  
a p a r t i c u l a r  p o i n t  o f  view r e g a r d i n g  
t h e  a d v a n t a g e s  and d i s a d v a n t a g e s  
of e a c h  s t a n d a r d ,  i n  l i g h t  of 
n a t i o n a l  ene rgy  p o l i c y .  The con- 
tract  w i t h  S tone  and Webster  f a l l s  
i n t o  t h e  first c a t e g o r y ,  w h i l e  o u r -  
p o l i c y  g u i d e l i n e s  and i n t e r v e n t i o n  
w o g k  f a l l s  i n t o  t h e  second.  * * *'I 

.. 

It is a p p a r e n t  from t h e  RFP's s t a t e m e n t  of work 
a n  / from o t h e r  l anguage  and p r o v i s i o n s  i n  t h e  
RFP and t h e  r e s u l t a n t  c o n t r a c t  t h a t  t h e  i t e m s  t o  
be f u r n i s h e d  by S&W w i l l  have some impac t  on DOE's 
p r e p a r a t i o n  of PURPA S 13P " g u i d e l i n e s  ," whethe r  
o r  n o t  t h e  contract  w a s  i n  f a c t  "entered i n t o  
i n  a n t i c i p a t i o n  of" PURPA's e n a c t m e n t h w e v e r ,  
w e  a l so  b e l i e v e  t h a t  it i s  clear  from t h e  record 
t h a t  S & W  is  - n o t  e s t a b l i s h i n g  DOE " p o l i c y "  u n d e r  
t h e  c o n t r a c t ,  i .e . ,  t h e  f i r m  is n o t  pe r fo rming  
a governmenta l  f u n c t i o n  p r e s c r i b e d  f o r  t h e  agency .  
R a t h e r ,  w e  b e l i e v e  t h a t  t h a t  c o n t r a c t  re f lec ts  
DOE's conce rn  t h a t  it l a c k s  t h e  in-house e x p e r t i s e  
and c a p a b i l i t y  to p r o v i d e  a n  a n a l y t i c a l  framework 
fo r  p r e p a r i n g  " g u i d e l i n e s "  and r e l a t e d  a s s i s t a n c e  
materials a s  e s s e n t i a l l y  a rgued  by t h e  A d m i n i s t r a t o r .  
W e  a d o p t  t h i s  view n o t w i t h s t a n d i n g  t h e  c r i t i c i sm 
of t h e  RFP i n  t h i s  r e g a r d  as c o n t a i n e d  i n  a 
J u n e  1, 1 9 7 8 ,  memorandum between DOE p e r s o n n e l  
which you f u r n i s h e d  u s f  t o  the e f f e c t  t h a t  "Much 
of what t h e  c o n t r a c t o r  is be ing  asked t o  do  i n  
t h e  RFP i n v o l v e s  bas ic  d e c i s i o n s  which a re  key  
t o  t h e  development  o f  DUE e n e r g y  p o l i c y .  * * * 
T h i s  seems l i k e  a n  i n a p p r o p r i a t e  a c t i v i t y  f o r  a n  
o u t s i d e  c o n t r a c t o r . "  

Accord ing ly ,  i n  o u r  o p i n i o n ,  t h i s  i s s u e  
p r o v i d e s  no  b a s i s  t o  q u e s t i o n  DOE'S " a u t h o r i t y "  
t o  e n t e r  i n t o  t h e  c o n t r a c t .  
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2, ERA f u l l y  complied w i t h  
s e c t i o n  3 3  o f  t h e  F e d e r a l  Energy A c t  of 1974, 

added by Pub. L. No.  95-70, 91 S t a t .  275 (1977)? 
Pub. L. NO. 93-275, 15 U.S.C. S 761 (1976), 

S e c t i o n  3 3 ( a )  s t a t e s  t h a t  t h e  A d m i n i s t r a t o r  
of t h e  F e d e r a l  Energy A d m i n i s t r a t i o n ,  now DOE, 
" s h a l l ,  by r u l e ,  require any  p e r s o n  p r o p o s i n g  
€0 e n t e r  i n t o  a c o n t r a c t ,  agreement ,  or  o t h e r  
a r r angemen t  Einvolvingl  * * * t h e  conduc t  of 

or for  t e c h n i c a l  and management s u p p o r t  services," 
t o  d i s c l o s e  a l l  r e l e v a n t  i n f o r m a t i o n  on whe the r  
t h a t  p e r s o n  h a s  a p o s s i b l e  c o n f l i c t  of i n t e r e s t  
w i t h  respect to: 

r e s e a r c h ,  development ,  e v a l u a t i o n  a c t i v i t i e s ,  1 -  

"(1) be ing  able  t o  r e n d e r  
i m p a r t i a l ,  t e c h n i c a l l y  sound,  
o r  o b j e c t i v e  a s s i s t a n c e  o r  
a d v i c e  i n  l i g h t  of otfier 
a c t i v i t i e s  o r  r e i a t i o n s h i p s  
w i t h  o t h e r  p e r s o n s ,  o r .  

" ( 2 )  b e i n g  g i v e n  a n  u n f a i r  
c o m p e t i t i v e  advantage ."  

S e c t i o n  3 3 ( b )  p r o h i b i t s  t h e  A d m i n i s t r a t o r  from 
e n t e r i n g  i n t o  such  c o n t r a c t ,  agreement ,  or  a r r a n g e -  
ment u n l e s s  a f t e r  e v a l u a t i n g  a l l  r e l e v a n t  informa- 
t i o n  he  f i n d s  t h a t :  0 

"(1) it is u n l i k e l y  t h a t  a 
c o n f l i c t  of i n t e r e s t  would  e x i s t ,  
o r  

" ( 2 )  such  c o n f l i c t  h a s  been 
avo ided  a f t e r  a p p r o p r i a t e  condi -  
t i o n s  have  been i n c l u d e d  * * * 
e x c e p t  t h a t  i f  he  de te . rmines  
t h a t  s u c h  c o n f l i c t  of i n t e r e s t  
e x i s t s  and * * * c a n n o t  b e - a v o i d e d  
by i n c l u d i n g  - a p p r o p r i a t e  c o n d i t i o n s  
t h e r e i n ,  t h e  A d m i n i s t r a t o r  may e n t e r  
i n - s u c h  c o n t r a c t ,  agreement ,  or 

. .  
- -  ->.. . ..- 
- , ,_ -_  . 

. *  

- ,. - .. . . , - .  . .  



B-194139 6 

arrangement if he determines 
that it is in the best 
interests of the United States 
to do so and includes appropri- 
ate conditions [therein] * * * 
to mitigate such conflict." 

Section 33(c) requires the Administrator to publish 
rules to implement the conflict of interest pro- 
visions of section 33 not later than 120 -days 
after enactment (July 21, 1977). 

Implementing rules were proposed by DOE 
in March and April of 1978, and were finalized 
in January 1979. 

Because of the absence of implementing rules, 
DOE did not consider section 33 applicable to the 
procurement. In DOE's view, 'the organizational 
conflict of interest ( O C I )  regulation for appli- 
'cation was Temporary Hegu1atio.n No. 35, issued 
on June 24, 19/7 I by the mergy Research and 
Development AUm m tr? t ion (ERDA) , which wtrs 
consolidated in subparts 9-1.54 and 9-7.50 of 
ERDA-PR on September 26, 1977 (ERDA's functions 
were subsequently transferred to DOE).  

Under this regulation, an offeror on 
a solicitation for activities comparable to- 
listed in section 33(a)is required to make sub- 
stantially t h e  same disclosure as that contem- 
plated by section 3 3 ( a ) ,  and DOE is required 
to make the same judgments based on that dis- 
closure as those in section 3 3 ( h ) .  

In our discussion below of the origin of 
Article 5.7 of the contract we elaborate on DOE'S 
application of the ERDA OCI regulation. F o r  present 
purposes, however, in our view even if DOE's 
failure to actually implement in the subject 
procurement the statutory requirements of sub- 
sections (a) and (b) of section 33 is a technical 
violation thereof, the application of the ERDA 
OCI regulation at least reflects compliance with 
the intent of the section. 
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3.  Whether the procedures followed by DOE 
i n  awarding the contract t o  S & W  were proper i n .  
l i g h t  of the f ac t  t ha t  S&W's offered pr ice  was 
substant ia l ly  greater  tkan tha t  of the next l o w  
offeror? I n  t h i s  connection, a member of your 
.s taff  has a lso expressed concern tha t  another offeror,  
ICF, may have been denied the contract because i t  
already held other Government contracts,  . ... 

. : 

Attachment C t o  t h e  RFP provided t h a t  an 
o f f e ro r ' s  technical proposal and cost  proposal 
would be evaluated separately. Only the technical 
proposal would receive a numerical score (1'00 
points maximum) i n  accordance w i t h  l i s t e d  weighted 
evaluation c r i t e r i a -  The cost  proposal would be 
evaluated t o  " ( a )  assess the realism of the proposed 
cos t  fo r  the technical e f f o r t  proposed, and ( b )  
determine the probable cost  t o  t h e  Government." 
The cost proposal would a l so  be used as "an aid 
to determine the o f f e ro r ' s  understanding of the 
requirements of the RFP as  well a s  t o  assess the 
consistency of the of fe ror ' s  C o s t  Proposal w i t h  
t h e  o f fe ror ' s  Technical Proposal." 

Paragraph D t o  Attachment C s ta ted:  

- "D. OVERALL RELATIVE IMPORTANCE 

. . ... _ .  

The r e l a t ive  importance of 
the Cost Proposal is l e s s  than 
the Technical Proposal. How- 
ever, when the Cost Proposal 
i s  so lout-of-line' (e,g., so 
unreasonably h i g h  o.r unreal- 
i s t i c a l l y  low) t ha t  meaningful 
discussion w i t h  the offeror  
is precluded, fur ther  evalua- 
t ion w i l l  be discontinued and 
the overall  proposal may be 
considered a s  unacceptable. 

"If ,' a f t e r  evaluation of the 
Technical and C o s t  Proposals, 
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t i n g  o v e r a l l  
p r o p o s a l s  a re  w i t h i n  t h e  compe- 
t i t i v e  range, evaluated probable 
cost t o  t h e  Government may b e  
t h e  d e c i d i n g  f a c t o r  f o r  s e l e c t i o n ,  
depending  upon whe the r  t h e  most 
acceptable overa l l  proposal 
( e x c l u d i n g  cost c o n s i d e r a t i o n )  
is de te rmined  t o  be wor th  t h e  
cost d i f f e r e n t i a l ,  i f  any." - . e _  

S i x  p r o p o s a l s  were r e c e i v e d  i n  response t o  
t h e  RFP. Those s u b m i t t e d  by S & W ,  Wilson,  ICF, 
and Ebasco were c o n s i d e r e d  t o  b e  i n  t h e  c o m p e t i t i v e  
r a n g e .  A f t e r  n e g o t i a t i o n s  and t h e  submiss ion  of 
best  and f i n a l  o f f e r s ,  t h e  t e c h n i c a l  p r o p o s a l s  sub- 
m i t t e d  by S & W  and Ebasco  each  r e c e i v e d  a n u m e r i c a l  
score of 86, ICF r e c e i v e d  a score of 73, and 
Wilson r e c e i v e d  a 70. The cos t  p r o p o s a l s  s u b m i t t e d  
were $532,811 by S & W ,  $971,340 by Ebasco,  $305,677 
by ICF, and $297,861 by Wilson. 

The t e c h n i c a l  e v a l u a t i o n  cornittee's r e a s o n  
f o r  recommending award t o  t h e  h i g h e s t  t e c h n i c a l -  
r a t e d  o f f e r o r ,  S L W ,  d e s p i t e  t h e  f a c t  t h a t  t h e  \ 

f i r m ' s  cost  proposal exceeded ICF's by o v e r  
$225,000 ( E b a s c o ' s  cost  p r o p o s a l  exceeded  t h e  
f u n d i n g  l i m i t  f o r  t h e  p r o c u r e m e n t ) ,  i s  set  f o r t h  
i n  t w o  memoranda from t h e  committee's cha i rman,  
d a t e d  September  1 4  and 20 .  The fo rmer  s ta tes  
i n  p a r t :  

"*  * * t h e  t e c h n i c a l  p a n e l  a l s o  
de termined  t h a t  t h e  p r o p o s a l s  
o f  t w o  of t h e  o f f e r o r s  (Ebasco  
and S t o n e  & Webster) w e r e  c l e a r l y  - 
and s u b s t a n t i a l l y  more t e c h n i c a l l y  
a c c e p t a b l e  t h a n  t h o s e  o f  t h e  o t h e r  
t w o  o f f e r o r s  ( I C F  and W i l s o n ) .  The  
panel f u r t h e r  determined t h a t  t h e  
v a l u e  t o  t h e  government  of 
e i t h e r  of t h e  t w o  h i g h e s t  rank-  
i n g  p r o p o s a l s  would s i g n i f i c a n t l y  
exceed  t h e  v a l u e  of t h e  t w o  lower- 
r a n k i n g  p r o p o s a l s ;  t h e  _. te .chnica1 

-- -- 
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- 
award t h e  c o n t r a c t  t o  t h e  l o w e r  
r a n k i n g  o f f e r o r s - - r a t h e r  t h a n  
t o  one of t h e  two h i g h e s t  r a n k i n g  
of ferors - -would  have  a n a j o r  
d e t r i m e n t a l  impact on ERA'S Rate- 
making G u i d e l i n e s  Program. A f t e r  
d i s c u s s i o n s  w i t h  t h e  panel-members ,  
I b e l i e v e  t h e i r  judgment t o  be 
correct. 

" *  * * Because S t o n e  and 
Webs te r ' s  cost  p r o p o s a l  l i e s  
w i t h i n  t h e  f u n d i n g  l i m i t ,  and 
because  i t s  t e c h n i c a l  p r o p o s a l  
h a s  been ranked  s i g n i f i c a n t l y  
above t h a t  o f  t h e  o t h e r  t w o  
offerors [ I C F  and Wi l son] ,  w e  
have recommended * * * t h a t  t h i s  
c o n t r a c t  be awarded t o  S t o n e  and 
Webster." 

The memorandum f u r t h e r  states:  

"The v a l u e  t o  t h e  government  
of t h e  products  expec ted .  under  
t h i s  effor t ,  a c c o r d i n g  t o  t h e  
t e c h n i c a l  p a n e l ,  w i l l  be s i g n i -  
f i c a n t l y  h i g h e r  f o r  S tone  and 
Webster t h a n  fo r  e i t h e r  of t h e  
t w o  lower- ranking  p r o p o s a l s .  

"It is  o u r  judgment t h a t  . 

t h e  e x t r a  expense  ( a p p r o x i m a t e l y  
$ 2 0 0 , 0 0 0 )  i n v o l v e d  i n  awarding 
t h e  cont rac t  t o  S tone  w i l l  be  more 
t h a n  wor th  i t  t o  t h e  government 
i n  terms of v a l u e  r e c e i v e d .  

" Indeed ,  i n  h e l p i n g  t o  judge  
t h e  i n c r e m e n t a l  v a l u e  of t h e  S tone  
& Webster  p r o p o s a l ,  i t  s h o u l d  b e  
no ted  t h a t  t h e  S t o n e  & Webster  . .~ ' 

. .  
. . .  . . .  -. --. .--- 

~ . . -  .. I . . . .  . .=:*;<::.- -- , 
. .  . . .  . -  
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p r o p o s a l  ach ieved  t h e  same h i g h  
t e c h n i c a l  score as  t h e  Ebasco 
p r o p o s a l ,  b u t  a t  a s a v i n g s  t o  
t h e  government of -- more t h a n  
$400,000.'' 

- 
:. . - 

. - , i -- .. . , . . .  

- :,2.'---.:- . .. The September 20 memorandum states:  
. ..,-:: I . , 

-.7. -. 
-: . - . . . .  

.I - .. .-:."-* * *:'th&' i n c r e m e n t a l  cost  
: .~ : .  ( a p p r o x i m a t e l y  $200,000)  i n  

' --'.--. .- - 

. s e l e c t i - n g  S tone  o v e r  ICF or Wilson 
would b e  w e l l  wor th  i t  to .  t h e  Federal 
Government. T h e r e  i s  e v e r y  i n d i c a -  

t h a t  I C F  and Wilson have under- 
e s t i m a t e d  t h e  number of h o u r s  r e q u i r e d  
t o  complete t h e  j o b ,  and even  t h e n  
n o t  a s  w e l l  as S tone .  

- .:.:. .. -tion on- - t h e  p a r t  of t h e  r e v i e w e r s  ; 

10 

. 

"Based on  t h e  r e v i e w e r s '  e v a l u a t i o n  
comments and s c o r e s ,  as w , e l l  as  
[ o t h e r ]  e v i d e n c e  p r e s e n t e d  * * * 
t h e r e  i s  overwhelming documented p roof  
t h a t  Stone and Webster  be selected and  
awarded t h i s  c o n t r a c t .  To do  otherwise 
would b o t h  v i o l a t e  sound b u s i n e s s  
judgment and ra ise  s u b s t a n t i a l  
d o u b t s  about t h i s  o f f i c e ' s  a b i l i t y  
t o  f u l f i l l  i t s  r e q u i r e m e n t s  fo r  
implementing t h e  NEA Rate G u i d e l i n e s .  I' 

See a l s o  t h e ' A d m i n i s t r a t o r ' s  Feb rua ry  1 6 ,  1979 ,  l e t t e r  
r e f e r e n c e d  above,  and t h e  c o n t r a c t i n g  o f f i ce r ' s  
memorandum f o r  t h e  r e c o r d .  

The re  is no  basis  i n  t h e  record t o  q u e s t i o n  
DOE'S t e c h n i c a l  e v a l u a t i o n  of t h e  S & W  and ICF 
p r o p o s a l s .  Concerning t h e  c o s t  p r o p o s a l s ,  i n  
t h i s  t y p e  of c o n t r a c t  e v a l u a t e d  costs p r o v i d e  a 
sounder  b a s i s  t h a n  proposed  costs  f o r  d e t e r m i n i n g  
t h e  m o s t  advan tageous  p r o p o s a l .  A n a l y s i s  & Com- 
p u t e r  Systems,  I n c . ,  57 Comp.  Gen. 239, 244 ( 1 9 7 8 ) ,  
78-1 CPD 75. Moreover, i n  o u r  v i e w ' t h e  d e t e r -  
m i n a t i o n  of t h e  realism of proposed  costs is a 

. .. . 
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matter  f o r  t h e  judgment of p r o c u r i n g  o 
E d u c a t i o n a l  Computer C o r p o r a t i o n ,  B-18 
b e r  30,  1976 ,  76-2 CPD 460. 

7330, Novem- 

Based on t h e s e  p r i n c i p l e s ,  and i n  view of . .  

t h e  RFP's s t a t e d  e v a l u a t i o n  c r i t e r i a  and method, 
p a r a g r a p h  E) t o  RFP At tachment  C ,  and DOE'S p o s i t i o n  -;. . ~ ..- 
as set o u t  above, w e  see n o  basis t o  object t o  -_. .2. - ;  - -  - - ~' 

t h e  award t o  t h e  f irm t h a t  r e c e i v e d -  t h e  h i g h e s t  
t e c h n i c a l  r a t i n g .  . . . .  

--.. . .  _ .  
. .  

. - -  . _ -  - 
_ _  .... - . . - -  

.. . . . -  - - .  .. 
. .-. . -. . =. . . .-: -__-= i_ 
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Regard ing  M r .  F innegan ' s  s t a t e d  conce rn ,  t h e  
ERA Off ice  of Procurement  O p e r a t i o n s  ( O P O )  e v i d e n t l y  
d i d  recommend t o  t h e  t e c h n i c a l  e v a l u a t i o n  commi-ttee. . . 

t h a t  award be  made t o  ICF. A l s o ,  the commit tee  c h a i r m a n ' s  
September  1 4  memorandum i n d i c a t e s  t h a t  ICF's p o s i t i o n  
as p o t e n t i a l  contractor i n  a s i m i l a r  p rocuremen t s  
had some b e a r i n g  on t h e  s e l e c t i o n  of S&W. The r e c o r d  
shows t h a t ,  i n  f i s c a l  y e a r s  1977 and 1978 ,  I C F  w a s  
awarded a t  l ea s t  t h r e e  DOE c o n t r a c t s  s i m i l a r  t o  
t h e  S&W c o n t r a c t .  However, i t  a p p e a r s  t h a t  t h e  OPO 
recommendation wasmade  p r i o r  t o  any d e t a i l e d  a n a l y s i s  
of t h e  I C F  cost p r o p o s a l .  Moreover, i n  view of t h e  
above d i s c u s s i o n ,  w e  cannot-  conc lude  t h a t  ICF's 
p o s i t i o n  a s  DOE c o n t r a c t o r  and p o t e n t i a l  c o n t r a c t o r  
imprope r ly  caused  t h e  f i r m ' s  r e j e c . t i o n  i n  t h e  i n s t a n t  
procurement .  

4. The o r i g i n  and meaning of A r t i c l e  5;7 of 
t h e  c o n t r a c t ,  and whe the r  i t s  i n c l u s i o n  t h e r e i n  
w a s  a u t h o r i z e d ?  

A r t i c l e  5.7 p r o v i d e s :  

. .  
. .  

, . -  

"ADVANCED UNDERSTANDING 

' " C o n t r a c t o r  p rov ides :  a broad  
~ 

- .  

. .~ .~ - 

r a n g e  of s e r v i c e s  t o  t h e  u t i l i t y  
i n d u s t r y  i n c l u d i n g  s i g n i f i c a n t  
s e r v i c e s  r e l a t i n g  t o  u t i l i t y  ra te  
s t r u c t u r e s .  These s e r v i c e s  i n v o l v e  
p r e p a r a t i o n  of forecasts,  r a t e  . 

. .- , ~. - . 

.. . . . . - i .  . 
_ . . .  -. . -  

d e s i g n ,  cost  of money and cost of . .  

. .- 

. .  
' s e r v i c e  s t u d i e s ,  a s s i s t a n c e  t o  

. . -  _ - _ _ _  . .-  - . . . .  . - . -- . .  
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c l i e n t s - .  i n  p r e s e n t i n g  r a t e  cases 
a s  w e l l  a s  e x p e r t  t e s t i m o n y  b e f o r e  
local ,  s t a t e  and f e d e r a l  a g e n c i e s .  
I n  a d d i t i o n  C o n t r a c t o r  a d v i s e s  
c l i e n t s  w i t h  r e s p e c t  t o  e n e r g y  
p o l i c i e s  e x p r e s s e d  by, and C o n t r a c t o r  
a p p e a r s  before,  a l l  l eve l s  of gov- 
e rnment  inclu-ding-  t h e  DOE. C o n t r a c t o r  
has offered management t r a i n i n g  courses 
and  p r o p o s e s  t o - , o f f e r  s e m i n a r s  hav ing  
t o  d o  w i t h  e n e r g y  r a t e  pol ic ies .  Dne- .  
of C o n t r a c t o r ' s  c o n s u l t a n t s  i s  a 
p a r t n e r  i n  a l a w  f i r m  w h i c h  r e p r e -  
s e n t s  p u b l i c  u t i l i t i e s  and o t h e r  
c l i e n t s  h a v i n g  matters b e f o r e  
t h e  DOE and o t h e r  f e d e r a l ,  s t a t e  
and local  d e p a r t m e n t s ,  a g e n c i e s  
and r e g u l a t o r y  b o d i e s .  DOE a g r e e s  
t h a t  t h e  r e n d i t i o n  of t h e s e  p r e s e n t  
and f u t u r e  s e r v i c e s - b y  C o n t r a c t o r  
and such  c o n s u l t a n t  and h i s  l a w  
f i r m  do n o t  c o n s t i t u t e  a v i o l a t i o n  
of CLAUSE 4.18 and any other a p p l i -  
cable l a w  or r e g u l a t i o n  hav ing  t o  d o  
w i t h  conf l ic t s  of i n t e r e s t .  

"DOE also a g r e e s  t h a t  C o n t r a c t o r  
by pe r fo rming  t h i s  c o n t r a c t  and i t s  
law c o n s u l t a n t  and h i s  f i r m  will n o t  . 
be  p r e c l u d e d  from c o n t i n u i n g  a n y  
p r e s e n t  o r  a c c e p t i n g  any f u t u r e  
r e p r e s e n t a t i o n  of c l i e n t s  i n  w h a t -  
e v e r  c a p a c i t y ,  w h e t h e r  or n o t  t h e  
DOE or  any  o t h e r  d e p a r t m e n t ,  agency 
o r  division of t h e  Un i t ed  S t a t e s  
s h a l l  be  a par ty  t o  or  have  any  
i n t e r e s t  i n  t h e  matter o r . p r o c e e d i n g  
and i r r e s p e c t i v e  of whe the r  t h e  
matter o r  p roceed ing  i s  pending  
b e f o r e  a f e d e r a l ,  s t a t e ,  m u n i c i p a l  
or local c o u r t ,  a d m i n i s t r a t i v e  o r  
l e g i s l a t i v e  agency  or body. 

I 12 . I  
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"DOE acknowledges  t h a t  by 
r e a s o n  of t h e i r  e x p e r t i s e  i n  t h e  
f i e l d s  to  which  t h e  c o n t r a c t  
r e l a t e s  C o n t r a c t o r  and t h e  l a w  
consultant and h i s  firm have deve- 
l o p e d  and w i l l  c o n t i n u e  t o  develop 
by t h e  u t i l i z a t i o n  of t h e i r  own 
r e s o u r c e s  and  o t h e r  r e s o u r c e s  work 
p r o d u c t s  which  i n  t h e  pas t  and which 
i n  t h e  f u t u r e  may closely parallel' - _  
t h e  work p r o d u c t  t o  be d e v e l o p e d  
p u r s u a n t  t o  t h e  contract. N o t h i n g  
h e r e i n  c o n t a i n e d  s h a l l  p r e c l u d e  
t h e  C o n t r a c t o r  and  t h e  l a w  con- 
s u l t a n t  and h i s  f i r m  f rom d e v e l o p i n g  
and  u t i l i z i n g  t h e i r  own work 
p r o d u c t s .  'I 

. . .- . . . . -*- . . .- . . . . -*- 

The o r i g i n  of t h e  a r t i c l e  i s  c l ea r  f r o m  t h e  
record. As s t a t e d  e a r l i e r ,  DOE d i d  not f i n a l i z e  
i t s  own O C I  r e g u l a t i o n s  u n t i l  J a n u a r y  11, 1979. 
T h e r e f o r e ,  i n  DOE'S view t h e  O C I  r e g u l a t i o n  f o r  
a p p l i c a t i o n  d u r i n g  t h e  s u b j e c t  p r o c u r e m e n t ,  which  
was conduc ted  i n  1978 ,  w a s  ERDA Temqsrary  R e g a l a t i o n  
% 35, i s s u e d  on J u n e  2 4 ,  1 9 7 7 , ' a n d  s u b s e q u e n t l y  
cz&iEm3a ed  i n  s u b p a r t s  9-1.54 and  9-7.50 of ERDA-PR. 

r e q u i r e s  t h e  i n c l u s i o n  
of a i o n  i n  " a l l  s o l i c i t a t i o n s  
for e v a l u a t i o n  and technical c o n s u l t i n g  a n d '  management 
s u p p o r t  s e r v i c e s , "  The r e g u l a t i o n  a l s o  sets o u t  a t  
S; 9-7.5006-40 a c o n t r a c t  c l a u s e  c o n c e r n i n g  OCI fo r  
r e q u i r e d  u s e  i n  "all c o n t r a c t s  o r  a r r a n g e m e n t s  f o r  
t e c h n i c a l  c o n s u l t i n g  and management s u p p o r t  services," 
(as  d e f i n e d  a t  ERDA-PR S 9 - 1 . 5 0 4 ( c ) ) ,  and  f o r  
d i s c r e t i o n a r y  u s e  where  " e v a l u a t i o n  services" 
as d e f i n e d  a t  ERDA-PR S 9 - 1 . 5 0 4 ( b ) ) ,  are i n v o l v e d .  
T h a t  c l a u s e  p r o v i d e s  i n  part:  

" o r g a n i z a t i o n a l  C o n f l i c t s  of I n t e r e s t  

I' (a) Purpose .  The p r i m a r y  p u r p o s e  
of t h i s  c l a u s e  is t o  a i d  i n  e n s u r -  
i n g  t h a t  t h e  C o n t r a c t o r  (1) d o e s  
n o t  o b t a i n  a n y  u n f a i r  competit ive 
a d v a n t a g e  o v e r  other pa r t i e s  by , 
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v i r t u e  of i t s  per formance  of t h i s  
c o n t r a c t ,  and { 2 )  is n o t  b i a s e d  
because  o f  i t s  c u r r e n t  or p l anned  
i n t e r e s t s  ( f i n a n c i a l ,  c o n t r a c t u a l ,  
o r g a n i z a t i o n a l ,  o r  o t h e r w i s e )  which 
relate t o  t h e  work under  t h i s  c o n t r a c t .  

.” (b )  Scope. The r e s t r i c t i o n s  
d e s c r i b e d  h e r e i n  s h a l l  a p p l y  t o  

t h e  C o n t r a c t o r  and any of its 
a f f i l i a t e  o r g a n i z a t i o n s  of t h e i r  
s u c c e s s o r s  i n  i n t e r e s t  ( h e r e i n -  
a f te r  col lect ively r e f e r r e d  t o  as  
t h e  ‘ C o n t r a c t o r ’ )  i n  t h e  a c t i v i t i e s  
covered  by t h i s  c lause a s  a p r ime  
c o n t r a c t o r ,  s u b c o n t r a t o r ,  co-sponsor ,  
j o i n t  v e n t u r e r ,  c o n s u l t a n t ,  or i n  any  
s i m i l a r  c a p a c i t y .  

per formance  o r  p a r t i c i p a t i o n  by - -  

” (1) T e c h n i c a l  C o n s u l t i n g  and 
Management Support S e r v i c e s :  

“ ( i )  If  t h e  C o n t r a c t o r  
p e r f o r m s  t e c h n i c a l  c o n s u l t i n g  o r  man- 
agement s u p p o r t  s e r v i c e s ,  a s  d e f i n e d  
i n  p a r a g r a p h  ( f )  below, o r  s imi l a r  
work, unde r  t h i s  c o n t r a c t ,  it s h a l l  
be i n e l i g i b l e  t h e r e a f t e r  t o  p a r t i c i p a t e  
i n  any c a p a c i t y  i n  Government c o n t r a c t u a l  
e f f o r t s  ( s o l i c i t e d  or  u n s o l i c i t e d )  
w h i c h  s t e m  d i r e c t l y  from such  work, 
and  t h e  C o n t r a c t o r  a g r e e s  n o t  t o  
pe r fo rm s i m i l a r  work fo r  p r o s p e c t i v e  
o f f e r o r s  w i t h  r e s p e c t  t o  any s u c h  con- 
t r a c t u a l  e f for t s .  F u r t h e r m o r e ,  u n l e s s  
so d i r e c t e d  i n  w r i t i n g  by t h e  C o n t r a c t i n g  
O f f i c e r ,  t h e  C o n t r a c t o r  s h a l l  n o t  pe r fo rm 
any  such  worl;: under  t h i s  c o n t r a c t  on 
any of i t s  p r o d u c t s  o r  s e r v i c e s ,  o r  t h e  
p r o d u c t s  o r  s e r v i c e s  of a n o t h e r  f i r m  
f o r  which t h e  C o n t r a c t o r  p e r f o r m s  
s imi la r  work. Noth ing  i n  t h i s  sub- 
p a r a g r a p h  s h a l l  p r e c l u d e  t h e  c o n t r a c -  
to r  from competing f o r  fol low-on 

-_- c 



c o n t r a c t s  f o r  t e c h n i c a l  c o n s a l t i n g  
and management s u p p o r t  s e r v i c e s .  - 

"( i i )  I f  t h e  Contractor 
. _  

.. ..-- - - . ---under .. t h i s  c o n t r a c t  assists sub- 
. :  .~ - - -  s t a n t i a f l y  i n  t h e  p r e p a r a t i o n  of 
:.:.---.=...a- s t a t e m e n t  o f  work o r  work or 

. . . '  ~. . s p e c i f i c a t i o n s ,  t h e  C o n t r a c t o r  s h a l l  
-- - -  b-e i n e l i g i b l e  t o  pe r fo rm or partici-- 

-pate i n  any c a p a c i t y  i n  any  c o n t r a c -  
t u a l  e f f o r t  which i s  based  on such  
s t a t e m e n t  o r  work or s p e c i f i c a t i o n s .  

, = - -  - ---.The C o n t r a c t o r  s h a l l  n o t  i n c o r p o r a t e  
i t s  p r o d u c t s  o r  s e r v i c e s  i n  such  
s t a t e m e n t  of work o r  s p e c i f i c a t i o n s  
u n l e s s  so d i r e c t e d  i n  w r i t i n g  
by t h e  C o n t r a c t i n g  O f f i c e r ,  i n  
which case t h e  r e s t r i c t i o n  i n  
t h i s  subpa rag raph  s h a l l  n o t  a p p l y .  

. . .  

. . .. 

. - -  . 

. .  . 

- '  'l(iii) Nothing' i n  t h i s  
p a r a g r a p h  s h a l l  p r e c l u d e  t h e  Con- 
t r ac to r  from o f f e r i n g  o r  s e l l i n g  
its s t a n d a r d  commercial i t e m s  to -  
t h e  Government. * * *" . 

The c l a u s e  a l so  p r e s c r i b e s  t h e  c o n t r a c t o r ' s  u s e  of 
- i n f o r m a t i o n  o b t a i n e d  d u r i n g  per formance  and which 
has n o t  been released t o  t h e  p u b l i c ,  r e q u i r e s  
t h e  i n c l u s i o n  of t h e  c lause  i n  s u b c o n t r a c t s ,  
s ta tes  t h e  Government 's  remedies i f  t he . con t r ac to r  
f a i l s  t o  comply w i t h  t h e  c lause ,  p r o v i d e s  f o r  
w a i v e r  requests, and d e f i n e s  t h e  t e r m  " t e c h n i c a l  
consulting and management support service." 

The r e c o r d  i n d i c a t e s  t h a t  t h e  c o n t r a c t  
n e g o t i a t o r  and t h e  ERA program s t a f f  o r i g i n a l l y  
c o n s i d e r e d  t h a t  t h e  RFP invo lved  " i n v e s t i g a t i v e  
. s tudy  and r e p o r t i n g , "  and ,  t h e r e f o r e ,  t h a t  t h e  
i n c l u s i o n  i n  t h e  RFP and r e s u l t a n t  c o n t r a c t  of 
t h e  ERDA p r o v i s i o n s  w a s  n o t  r e q u i r e d .  However, 
a f t e r  t h e  s e l e c t i o n  of S & W  b u t  p r i o r  t o  t h e  

mined t h a t  the .  c o n t r a c t  clause a 

~ ~. . 

c o n t r a c t  award ,  a new c o n t r a c t  
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A J a n u a r y  25, 1979 ,  memorandum t o  t h e  f i l e  
from t h e  c o n t r a c t i n g  o f f i ce r  s ta tes  t h a t ,  on  
Sep tember  29,  S&W i n d i c a t e d  t h a t  i ts commercial 
c u s t o m e r s  m i g h t  r e f u s e  t o  c o n t i n u e  d o i n g  b u s i n e s s  
w i t h  S&W i f  S&W "were p e r c e i v e d  t o  be a s e r v a n t  
of DOE.'' I t  a lso s ta tes  t h a t  S&W w a s  c o n c e r n e d  
t h a t  t h e  c o n t r a c t  work "would j e o p a r d i z e  -its 
p o s i t i o n  a s  a n  e x p e r t  w i t n e s s  b e f o r e  t h e  F e d e r a l  
Energy  R e g u l a t o r y  Commission ( F E R C ) ,  s t a t e  com- 
m i s s i o n s  and t h e  c o u r t s . "  On t h a t  bas i s ,  S & W  
r e q u e s t e d  pos tponemen t  of t h e  c o n t r a c t  award t o  
a f f o r d  t h e  f i r m  t i m e  t o  c o n t a c t  i t s  c u s t o m e r s  
c o n c e r n i n g  w h e t h e r  p e r f o r m a n c e  u n d e r  t h e  c o n t r a c t  
would be " o b j e c t i o n a b l e "  t o  them. I n  t h e  a l t e r -  
n a t i v e ,  S & W  r e q u e s t e d  e x e c u t i p n  of t h e  c o n t r a c t  
" w i t h  a grace p e r i o d  d u r i n g  which  S&W c o u l d  w i t h -  
draw f rom p a r t i c i p a t i o n . "  The r e q u e s t s  were d e n i e d  
by DOE. 

On September  3 0 ,  S & W  p r e s e n t e d  DOE w i t h  a 
c o n t r a c t  a r t i c l e  i t  had d r a f t e d ,  which  w a s  i n c l u d e d  
a f t e r  some m o d i f i c a t i o n  i n  t h e  c o n t r a c t  as A r t i c l e  5.7. 

Concern ing  t h e  meaning and  effect  of t h e  
A r t i c l e ,  w e  view e a c h  of i t s  t h r e e  p a r a g r a p h s  a s  
separate p r o v i s i o n s .  The f i rs t  p a r a g r a p h  r e f l e c t s  
DOE'S ag reemen t  t h a t  S&W's work o u t s i d e  of t h e  
c o n t r a c t ,  a s  l i s t e d  i n  t h e  p a r a g r a p h ,  does n o t  
c o n s t i t u t e  a n  O C I .  The record s u p p o r t s  t h i s  v i ew 
of t h e  p a r a g r a p h ' s  i n t e n t  (see for example  t h e  
A d m i n i s t r a t o r ' s  F e b r u a r y  1 6 ,  1'979, l e t t e r ) .  W e  
see no i m p r o p r i e t y  i n  f o r m a l i z i n g  s u c h  a c o n c l u -  
s i o n  i n  a w r i t t e n  p r o v i s i o n  i n  t h e  c o n t r a c t .  
Our view a s  t o  t h e  r e a s o n a b l e n e s s  of DOE'S judgment  
i n  so  c o n c l u d i n g  i s  d i s c u s s e d  below. I n  regard 
t o  t h e  above ,  w e  p o i n t  o u t  t h a t  t h e r e  w a s  no  
r e q u i r e m e n t  i n  t h e  RFP t h a t  a n  o f f e r o r  make com- 
p le te  d i s c l o s u r e  of a f f i l i a t i o n s  t h a t  m i g h t  bear 
o n  t h e  O C I  i s s u e .  However, t h e  record a l so  i n d i c a t e s  
t h a t  DOE w a s  s u b s t a n t i a l l y  aware of S&W's u t i l i t y -  
related i n t e r e s t s .  

- -  
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The second p a r a g r a p h  of Article 
i n  e f f e c t  t h a t  S&W's work under  t h i s  c o n t r a c t  w ' i l l  
n o t  c o n s t i t u t e  a n  O C I  r e g a r d i n g  any  p r e s e n t  o r  
f u t u r e  r e p r e s e n t a t i o n s  o f  o r  c o n t r a c t s  w i t h  its 
c l i e n t s  i n v o l v i n g  any Federal, s t a t e  o r  loca l  
e n t i t y .  W e  s h a r e  your  conce rn  o v e r  t h a t  p a r a g r a p h ,  
and w e  are aware t h a t ,  a t  DOE a u t h o r i z a t i o n  h e a r i n g s . .  
before y o u r  committee on  Februa ry  23, 1979,  DOE - .  ' . - -  

a d m i t t e d  t h a t  t h e  p a r a g r a p h  is e n t i r e l y  too b r o a d . .  .~ I 
- . ~  . . , .  . . .  . .  

DOE now h a s  a s t a t u t o r y  r e s p o n s i b i l i t y  u n d e r -  .~ 
s e c t i o n  3 3  o f . t h e  F e d e r a l  Energy A c t  of 1974,  
s u p r a ,  as implemented by i ts  r e c e n t l y  p u b l i s h e d  
OCI r e g u l a t i o n s ,  t o  d e t e r m i n e  whether  a c o n f l i c t  
df i n t e r e s t  is l i k e l y - w i t h  r e g a r d  t o  e a c h  p a r t i c u l a r  
c o n t r a c t  and. p o t e n t i a l  c o n t r a c t o r .  DOE is  p r e c l u d e d  
from e n t e r i n g  i n t o  a c o n t r a c t  b e f o r e  making one  
of t h e  d e t e r m i n a t i o n s  i n  s e c t i o n  3 3 ( b )  based  
on  a n  eva lua t ion  of a l l  r e l e v a n t  i n f o r m a t i o n  from 
t h e  c o n t r a c t o r  b e a r i n g  on t h e ' i s s u e ,  and any 
sther a v a i l a b i e  informat ion:  (The p e r t i n e n t  pa r t  
of s e c t i o n  3 3 ( b )  is se t  o u t  above.)  

...... 
. .  
. .~ . . r.. I . < -  

....... 
. .  . .  . . . .  . -, 

There is s imply  no  a u t h o r i t y  f o r  a p r o v i s i o n  t h a t  
l i m i t s  t h a t  s t a t u t o r y  p r e s c r i p t i o n  o r  s i m i l a r  o n e s  
that may be applicable to DOE or other Government 
a g e n c i e s .  T h e r e f o r e ,  t o  t h e  e x t e n t  t h a t  A r t i c l e  5.7 
p u r p o r t s  t o  d o  so,  i n  o u r  o p i n i o n  i t  is u n e n f o r c e a b l e  
by S&W o u t s i d e  of t h i s  c o n t r a c t .  As t h e  Un i t ed  States 
Supreme Cour t  h a s  s t a t e d :  

I r *  * * t h e  U n i t e d  S t a t e s  is n e i t h e r  
bound n o r  e s topped  by ac t s  of i t s  
o f f i c e r s  o r  a g e n t s  i n  e n t e r i n g  i n t o  
a n  a r rangement  or  agreement  t o  d o  
o r  c a u s e  t o  be done what t h e  l a w  
d o e s  n o t  s a n c t i o n  o r  permit." 
Utah Power & L i g h t  Co.  V. - U . S . ,  
243 U . S .  390, 4 0 9  ( 1 9 1 7 ) .  

-.  - .r - .~ 
-. . F u r t h e r ,  it is  n o t  r e l e v a n t  t h a t  t o  some e x t e n t  

S&W may have viewed t h e  i n c l u s i o n  o f . t h a t  pa r t  
of A r t i c l e  5 .7  a s  c o n s i d e r a t i o n  f o r  e n t e r i n g  
i n t o  t h e  c o n t r a c t .  See  6A Corbin  on Contracts _. - 

. .  . . .  .- . . t .  - . . . .  
. .  . . - .  - .- . ~ 

S S  -1526, 1527 .(1962). . . -. 
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The t h i r d  p a r a g r a p h  
W e  see no  impropriety i n  
p r o d u c t  d e v e l o p e d  on i ts  
t o  t h a t  d e v e l o p e d  unde r ,  

18 

is s e l f - e x p l a n a t o r y .  
S&W u t i l i z i n g  a work 
own o u t s i d e  o f ,  b u t  similar 
t h i s  c o n t r a c t ,  a s  l o n q  

a s  s u c h  u s e  i s  c o n s i s t e n t  w i t h  RFP c l a u s e  4:18; 

W e  also p o i n t  o u t  t h a t  i n  view of o u r  
o p i n i o n  t h a t  t h e  f i r s t  p a r a g r a p h  of Article 5.7 
is merely a c o n c l u s o r y  s t a t e m e n t  w i t h  respect 
t o  a p a r t i c u l a r  offeror ,  t h a t  t h e  s e c o n d  . 

p a r a g r a p h  i s  u n e n f o r c e a b l e ,  and  t h a t  t h e  t h i r d  
is n o t  i n c o n s i s t e n t  w i t h  t h e  s o l i c i t a t i o n ,  w e  
c o u l d  n o t  s a y  t h a t  o f f e r o r s  who d i d  n o t  have  
t h e  o p p o r t u n i t y  t o  c o n s i d e r  s u c h  a n  a r t i c l e  i n  
p r e p a r i n g  t h e i r  p r o p o s a l s  were p r e j u d i c e d  by 
i t s  i n c l u s i o n  i n  S&h-'s c o n t r a c t .  

5. Whether  ERA s h o u l d  have  e n t e r e d  
i n t o  t h e  c o n t r a c t  b e c a u s e  of a p p a r e n t  c o n f l i c t  
of i n t e r e s t  problems? 

S&W's i n v o l v e m e n t  w i t h  numerous u t i l i t y  
i n t e r e s t s  e i t h e r  d i r e c t l y ,  t h r o u g h  its p a r e n t  
company, o r  by o t h e r  a f f i l l i a t i o n ,  a s  d e l i n e a t e d  
i n  t h e  record is n o t  d i s p u t e d .  N o r  is it d i s p u t e d  
t h a t  t h o s e  i n t e r e s t s  w i l l  b e  a f f e c t e d  by PURPA. 
However, as  a l r e a d y  d i s c u s s e d ,  it is DOE'S p o s i t i o n  
t h a t  t h e  S&W c o n t r a c t  i n v o l v e s  o n l y  t h e  p r e p a r a t i o n  
of t e c h n i c a l  reports and  t h e  a p p l i c a t i o n  of a n a l y t i c a l  
t e c h n i q u e s  r e l e v a n t  t o  u t i l i t i e s '  r e g u l a t o r y  pract ices ,  
and as  s u c h  i s  s u f f i c i e n t l y  u n r e l a t e d  t o  t h e  p r e p a r a t i o n  
of PURPA " g u i d e l i n e s "  t h a t  t h e r e  i s  n o  O C I .  A l though  
w e  d o  n o t  t a k e  i s s u e  w i t h  DOE'S i n t e r p r e t a t i o n  of 
t h e  p u r p o s e s  of t h e  c o n t r a c t ,  w e  do not agree w i t h  
DOE'S c o n c l u s i o n  b a s e d  t h e r e o n .  

ERDA-PR § 9-1.540( a )  d e f i n e s  " o r g a n i z a t i o n a l  
c o n f l i c t  of i n t e r e s t "  a s :  

"*  * * a s i t u a t i o n  where  a c o n t r a c t o r ,  
n o r m a l l y  a c o r p o r a t i o n ,  h a s  i n t e r e s t s ,  
e i t h e r  d u e  t o  i t s  o t h e r  a c t i v i t i e s  o r  



B-194139 19 

its relationships with other organiza- 
tions, which place it in a position 
that may be unsatisfactory or unfav- 
orable (1) from the Government's 
standpoint in being able to secure 
impartial, technically sound, objec- 
tive assistance or advice from the 
contractor, or in securing the ad- 
vantages of adequate competition 
in its procurement; or (2) from , 
industry's standpoinFin that 
unfair competitive advantage may 
accrue to the contractor in question." 
(Emphasis added. ) 

Thus, for an OCI to exist it is not necessary that 
either of these situations will result, but that 
either - may resu-lt. In fact, DOE confirmed this 
point in publishing its own OCI regulations on 
January 11, 1979. See paragraph III(2) in the 
"Supplementary Information'' section accompanying 
the regulations. 

The Administrator states in h i s  February 16, 
1979, letter: 

"DOE did not find there to be an . 
inherent conflict between the 
contractor's utility-related 
interests and the ability to 
objectively prepare technical 
reports on analytical techniques. 
* * * we do not believe that 
an objective study of analytical 
techniques in any way jeopardizes 
the electric utility industry." . .  - .  

- - -  c -. 

In a February 7, 1979, letter to the National Con- 
Consumer Law Center, Inc., which had indicated 
interest in the S&W contract, the Administrator 
also states: 

" *  * * the impact of adopting 
t h e  standards would not jeopardize 
the financial health of the 
electric utility industry; nor 
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i n t e r e s t s  i n  t ha t  i n d u s t r y  
j e o p a r d i z e  i t s  per formance  
unde r  t h e  c o n t r a c t . "  

However, S & W  o b v i o u s l y  r e c o g n i z e d  t h e  O C I  
problem, as i l l u s t r a t e d  by t h e i r  i n s i s t e n c e  t h a t  
the first p a r a g r a p h  of A r t i c l e  5.7 be added t o  
t h e  c o n t r a c t .  I n  a d d i t i o n ,  J . W .  Wi lson  & Associates, 
a f te r  b e i n g  approached .by  ERA t o  m o n i t o r  S&Wrs 
c o n t r a c t  per formance ,  ra i sed  i n  a n  O c t o b e r  31, 
1978, l e t t e r  t o  ERA t h e  problems of p o t e n ~ i a l  b i a s  
i n  S&W's work p r o d u c t  and of c o m p e t i t i v e  advantage .  
I t  a lso is i n t e r e s t i n g  t o  n o t e  t h a t  DOE's new 
OCI r e g u l a t i o n s  offer t h e  f o l l o w i n g  example of 
a n  O C I :  

"Account ing f i r m  A i n  r e s p o n s e  t o  
a request f o r  p r o p o s a l s ,  p r o p o s e s  t o  
u n d e r t a k e  a n  a n a l y s i s  of t h e  pro- 
f i t a b i l i t y  o f  one  segment of t h e  
e n e r g y  i n d u s t r y .  * * * A a d v i s e s  t h a t  
i t - d e r i v e s  a s u b s t a n t i a l  p o r t i o n  of 
its income from the industry to 
be s t u d i e d .  'I 

As w e  have s t a t e d  above,  it is a p p a r e n t  
t h a t  S&W's c o n t r a c t  e f f o r t  w i l l  have  some impact  
on DOE's preparat ion of PURPA S 131 g u i d e l i n e s .  
The e x t e n t  of t h a t  impact is  n o t  clear from t h e  
record. N e v e r t h e l e s s ,  i n  o u r  o p i n i o n  t h e r e  
c e r t a i n l y  is a p o s s i b i l i t y  t h a t  i n  view of i t s  
u t i l i t y - r e l a t e d  c o n n e c t i o n s  S&W's work under  t h e  
c o n t r a c t  may s u f f e r  from b i a s ,  and f u r t h e r  
p o s s i b i l i t y  t h a t  S&F7 may a c h i e v e  a n  u n f a i r  com- 
p e t i t i v e  advan tage  from t h e  work w i t h  r e g a r d  

t h i s  c o n n e c t i o n ,  w e  n o t e  t h a t  i n  i t s  r e c e n t l y  
p u b l i s h e d  OCI r egu la t ion 'DOE c a u t i o n s  i t s  p e r s o n n e l  
i n  d e t e r m i n i n g  w h e t h e r  OCI's e x i s t  t o  "pay p a r t i c u l a r  
a t t e n t i o n  t o  proposed  c o n t r a c t u a l  r e q u i r e m e n t s  
which c a l l  f o r  t h e  r e n d e r i n g  of a d v i c e ,  c o n s u l t a t i o n ,  

t o  f u t u r e  PURPA 5 131 g u i d e l i n e  matters.  I n  _. 

or  e v a l u a t i o n  services, o r  s i m i l a r  a c t i v i t i e s  t h a t  
l a v  d i r e c t  aroundwork f o r  t h e  DeDartment 's  d e c i s i o n s  
- on f u t u r e  p rocuremen t s ,  research and development  
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~ . .- 1'-. .. . programs, -production and regulatory activities." 
(Emphasis added.) Section 9-1.5404(a). 

We believe that DOE should have either - 
ed disqualified S&W from-the compPtlt7nn, includ 

appropriate conditions in the contract to a v o i d  
the conriixt , o r  made a tormal determinatian 

. .  

that it was v i m  ise in the bl 
03 th e Government not to dissu 

est interests 
alify the offeror 

conditions to mitig: te 
--c 

6. Whether, as a member of your staff has 
suggested, proposed modifications to the contract, 
which DOE alleges are designed to clarify the scope 
of work and m i t i g a t e  any possible O C I ,  may exceed 
the contract's scope? 

Pursuant to our audit function, we are reviewing 
DOE procurement procedures generally, and will 
consider this matter in the course of such review. 

7. Whether the contract should be terminated? 

We set out above DOE's options had it made 
what we consider would pave been the proper OCI 
conclusion. It w e d d  &? inappropriate to recommend 
termination of the S&W contract absent DOE's position 
regarding-t-hee options. oa 

We trust that the above serves the purpose 
of your inquiry. 

Sincerely yours, 

. -  

Deputy 
. -  

Camp t rol I e r Genera 1 
of the United States 




