
. . .. 

'--. .. __ _.. ·~·· ... 

. FrLE: ·~--19~·~~4 (1) . DATE: . July 25, 1980 

MATTER.OF: 

DIGEST: ( l) Grievance ·Examiner's determinatio.n 
fhat high~r grade du~ies performed 
by employee were no longer classif.ied 
and established ~s ·a higher grade .. 
position during the petiod of · 
employee's claim was based on finding · 
that supervisor did not khow position 
existed rathe~ .than evidence showi~g .' 
ag~ncy had canc~l~d or abnlished 
position. Sirice Grievance .Examin~r 
faun.a employee performed full range · .. 
of GS-12 duties, claim for. retroactive 
·tempor~ry promotion and backpay under 

decisions·is returned 
to agency for payment· provided it. is 
administratively det~rmined ihat higher 
grade ~O$ition c6ntinued to e~ist; 

. . 

· (2) EmploYee of .Air Force regue.sts ·recon- · 
sideration of decis{on B-194024, 
Octobei 5, 1979, wherein it was held 
he was not entitled to living quarters 

· allowance · ( LQA). Where proper authority, 
· Headquarters, USAF, determined transfer 
wa~ not a "rnanag~ment generated action" 
oiµrequest, for purpose of granting
LQA, under s~ctiorr 031.12c of Depa~tmerit 
of State Standardized Regulations 
(DSSR)(Governrnent Civilians, Foreign 
Areas)) there is no basis to warrant 
changing deterrninati6n ~ea~hed in 

·~October 5, 1979, decision. ., · 

By lett~f-aat~a o~t6ber 19, 1979, Mr . 
, an employee of the Depart~ent of the Air 

Force appealed the action of our Claims :nivision· 
which 6n.November 6, 1978, disallowed his claim ·for 
a retroactive temporary promotion and acc-0rnpanying. 
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backpay tor ~~e period Apr·i1· 4; 1976~ bo January 30, 1977. 
In addition;.· . requests reconsideration of our 
decision B-194024;1l>ctobe·r 5, 1979; wherein we held that. he 
was not entitled to payment of a living qua:rterl:). allowance 
(LOA) in connection w'ith his assignment .to Camp New Arnst.erd.am, 
the Neth~rlands. · · · · 

Claim for Retroactive Tempor~ry P~omotion and BackPay 

The record· snows that effective ·April 4·,· 1975, 
, an employ~e of the D~p~rtment Of .the Air 

Force, was promoted to the position of Education .services 
Offi~eri GS~l710-ll., position number. l~S~PER-3, with 
the 32nd Tactical Fighter Squadron,. Education ·Servic.es 
Branch; at Camp ·New Amsterdam; the ·Nethe·rlands.- · 

Effective Nove~ber 14, 1971~ the ~osltion of Education 
Services Officer, GS~l2, position number l-S-PER-2 had been 
cla~sified and establish~d in the. Education: services Branch. 

·On December 3, 19731 th~ position to which. was 
appointed, ~ducation Services Officer, GS-1710:-11, position 
number l,s-~ER-3~ was established in. the Branch. The Gs~11 
Education Sen7.ices Officer. position des·cripti6n essentially. 

. provided th~t the duties of·.that posi~ion were identi~al to 
that of the GS-12.Educatiori Services Officer position, number 
l-S-PER-2, except that'the GS-ll Education ·Services Officer 
would h~~e less independence.in his actions and wciuld be 
under closer ~upervision. The G~~ll po~ition·aesciiption 
also provided that as the .sound~es~ of the tncumbent's 
judg~ents and r~co~mendatiohs were d~monstrated.he .would . 
t~en independently1 perform all the duties ~nd.rsspon~ibilities 
~et forth iri. th~ GS~l2 position description. 

On December 13, 1976, filed a formal 
grievance which, .in part, c6ncerned actioris tak~n by his' 
superiors affecting.the classification of h~s position. 

l
. . As part of th~ ~emedy sought, retjueited . 

a rettoactive promotion ~nd accompanying b~ckpay for the 
period from April 4, i97 6, the date he .had served 1 year 

. · iri gradei cs-11. · 
l i 
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The ~G.r ievance E·~aminer 's ·Rep~rt, · G""'.77~126 1 dated 
September 16, 1977, conc.luded, in part,· that 
performed the·:full rang~ of duties outlined_ih the GS-12 
~osition desc~iptibn. However, th~ Grievance E~aminer 
·aeter~ined that w~s not ~ntitled,to the retro~ 
activ~ prombtion with backpay ~~ he had not established 
that he was entitled to ~ promotion to.the grade Gs~i2 
position upon having satisfied the· time. in g.rade 
reqtiir~ments of the Whitten.Amendment on April 4~ 1976. · 
In so concluding the G~ievance Examiner fourid·that · 
there app.arently ·was n_ot an· officially e$tabl ished· 
position of Edutation services Officer~ GS-1710-12 wheri 

was appointed to th~ Gs~11 position in ~pril 
1975. This finding was based.on th~ fact that rieither · . 

n6r his im~ediate supervisor ~ere aware Of the 
-OS-12 idtication Service~ Officer position until ~ay 1976. · 
Furthermore, the Grievance Examiner held that althou~h · 
it·~ould be presumed that ·the GS-12 p6sitiori had been 
properly classified in 1973, it could not be .concluded . 
·that such class ifica ti on at the· ,GS-12 level was· proper in 
either 1975 o-r 1976. The Grievance Examiner recommended, 
on the basisrof ·h1s findings, .that Official 
Personnel. Re~ords b~ arn~nded to r~fleci t~e p~rfor~ance of 
duties and iesponsibilities outlined in th~ Gs~12 pbsitiori 
descripti.on until May 1976, when his immediate sup·e.rvisor 
first initiated actioh to update the positiori de~cription 
of the Educ·ation Services Officer whlch: as revised was 
,classified and· established a~ the GS-11 grade level ~n 
February 3~ 1917. · · 

By Letter of Decision d.ated October 17, 1977, the 
Commander, Headquarters 7100 Air Base Group ·(uSAFEf. 
accepted the findings and recommendations of the Grievance 
Examiner. and directe?'d that _ personn~l records 
be amended to reflect hi~ work. eiperience at the GS-12 
level from April 1975 to May 1976. 

Based on its finding .that c1a im concerned 
the improper ~lassification of his position, our Claims 
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B-194024 

Division (now Claims Group) denied his requ~st for .backpay, . 
citing the Supreme·.court's ho.loirig in United States vi:f'" ______ J; 
424 U.S. 392 (1976), that .neither the Classification Act nor 
the Back Pay Act creates a sub.stantive right· to backpay for 
a period of wrongful· classification.. · 

now claims a re~roacti~~ temporary prornb~ion 
and backpay for the pe~i6<l April 4, 1976~ to·January.Jo,· 1977, 
the last day.he was ori quty status at Camp New Amsterdam, 
based on decisions of our Office .and impleme·nting civil 
Service Commission (CSC) guidance, that· employees who are. 
detailed to higher grade positions for mor~ than. 120 days 
without csc approval· are entitrea to a ·reb~oactive temporary 
·pro~otion with backpay. for the period beginning with the 12lst 
day of the aetai+ until the' detail is terminated. . . 
55 Comp Gen. 785~(1976}; Rec;:onsidera·tion of ___________ , 
56 Comp. Gen. 427~(1977) and CSC Bulletin No. 300~40, May 25, 
1977. .... . . 

The beginning date of c;:lc:lim,Apr_il 4, 1976, 
is consistent with 6ut balding that in· order to be entitled 
to backpay incident to .an improper extend~d detail it is 
necessary that th~ ernploye~ has satisfied the ~requirements 
~or a retroa~tive te~porary promotion includin~· trie applicable 
.time in grad~ restr ict_ions. Reconsideration of 
supra. 

' .. 
·' 

. In additio~h,_ entitlement to a retroactive temporary 
promotion requires th~t the as~igned .duti~s and re~ponsi
bil ities of the detat1· be those of a poiition classified and 
established at a higher-grade. See csc Bulletin. No •. 300k10, 
May 25, 1977 t, , B-196633, January 4, 1980,, and 

B-196824, Mav 12,- 1980.V, · · 
. . ' 

Wiih regard to ~hat cons~itutes acceptabie prooi.of a 
detail, paragraph BF of CSC ~ulletin No~ 300-40, states that. 
acqeptable documentation includes official personnel documents 
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or official memoranda, a ·dec.ision under established griev~nce 
procedures, or a ~r.itten statement from a supervisor. or other 
management o·fficials familiar with the. employee's work 
certifying that the employee performed the duties of the. 
particular ~~tablished position~f?r the period claimed. 

As no.ted above, the G'fievance. Examiner· found .·that from. 
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April .4, 1975, · pe.rforrned the full range of 
duties outlined .in the GS-12 .pos i tiori description. As aff irrned 
by the Letter of .Decision, this finding would be .sufficient 
evidence under paragraph SF of CSC Bulletin No. 300-40, to . 
establish his detail to a:~igher 9rade position pro~ided that 
the duties performed were those -0f a classified and est~blished 
positicrn. · · 

Whil• the Grievance Examiner dete~min~d that the GS-12 
Education Services· officer position was not an.established 
position during the ~eriod 0£ · · claim, upo~ 
review, we ar~ uriable·to find that the record supports· 
such a finding. There is nothing in t.he record before us 
to ~how that the.a~ency acted to effectively abolish or· . 
canc~l the ~S-12 EdGcation Services Off ice·i position during 
the period &f claim. The Grievance Examiner's 
finding that ap.parently neither -nor his immediate 
supervisor were awar~ of the existence of·the GS-12 position 
description until May 1976 does not.support-a conclusion that_ 
the higher grade position, c~assified ~nd established ori 
November 14, 1971, had been canceled .or ~bolished dur.ing the 
period for which a·retroactive temporarypromotion with backpay 
is claimed.. · , 

-Fur ther:more; neither the Gr iev_ance Examiner's findings 
tha"t it could not be concluded that" classification of the 
higher grade posit i'on was proper . in 197 5 or 197 6 nor the.fact 
that an updated Education Services Officer position desc~iption 
was ·Classified and established at th~ GS-11-level in February 
1977, would defeat ~ entitlement to a retroaciive · 
temporary promotion with.backpay~ ~s classification actions 
are not retroactively ~ffective ~xcept in ~ircumstances not 
applicable here. See , B-190420, March 7,~ 
1978. 
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Accordingly, t~e .matter·· is returned .t6· the agency 
for findirtg ~s to· whether· the GS-12 Education S~rvices 
Officer position:, number 1-S-l?ER-2 ·was officia.lly 
cancelled o.r abolished during anv port'ion of the period' 
for which backpay is claimed.. ·is entitled · 

. to a retroactive temporary promotion for that part of 
the p~r iod from April. 4, 1976, to January 30, .1977, 
during which the GS-12. position re·rnained· established. 

· Claim for Li~ing Quaiters.Allow~nce · 

. ' 
~ 

In his letter of Ottober 19, l91~i also 
requests reconsideration of·our deci~ion , 
B-194024, October 5, 1979l.i~ which we held that he was not 
entitled t6 a LQA incideh~ to h.is aa~ignment beginning · 
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April 4, 1975, to Camp New Amsterdam. His transfer from Berlin 
to Camp New Amsterdam r~sulted from his application for the· 
position and selection ftom a mei.it promotion· certificdte •. 

. . 

· The pa~ment df LQA to employee~. 6f fhe Go~ernment i~ 
foreign areas is authorized by 5 · u. S. c .. 5923 ( 1976 >1' The · · 
criteria for ~etermining whether an employee recruited 
outside the United Stat~s is entitled to such an allowance 
are contained in the Department of State Standardized 
Regulations 1(DSSR) (Government Civilians,: Foreign Areas}, 
which proviqes in pertinent part aa follows: · .. . · · 

; . . . 
. . . 

•oJl.12 Employees· Recruited Outside the United States 

"Quarter~: -"allowances· prescr.ibed in Chapter 100 
may be granted to employees recruited ouiside 
the United States~ provided that · 

"a. The employee's· actual place ·of re~idence . 
in the place to which the quarters allowance 
applies at the time of rec~ipt thereof. 
shall be fairly attribut~bl~ ·to hi~/her 

· employment by ·the Uhi ted States Government; 
and · 

"b. prior to.appointment, the. ernpl6yee was 
r~cruited in the United Stat~s, the · 

- 6 -

, .. 
IQ 

I q 
. J~ 



1 

J 

I 
J 

r 

I 
-:J 

f 
{ 
(· 
I 
r 

B-194024 

· Commonwealth of Puerto Rico, the Canal 
Zone, or a possession.of the United States, 
by 

"(l) the United States Government, 
.including the A~rned .Forces; 

" ( 2) a United States iirmj or~a~ization, 
or interest; - · · 

"(3) an internationil organizatioh in 
which the United States Government 
parti~ipates; or 

. 
"(4) a foreign ~overnmentj and had been 
in substantially continuous employment by 
such employer under ~onditions which· 
provided for his/her ·return trah~portation 
to the United States* the Corn~onwealth of 
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. Puerto Rico; th~ Canal ion~; or a possession 
.~f the Un{ted States; or. 

f: II C • as a conditioh 6f .employment· by a 
Gov~rnment agency, the ~mployee ~as 
required by that agency to move to 
another area, .in ca~es ~pecitically 
·auth9~ized by the.head of agency." 

· In our d~cision of March 4j 1978, ~~ affirmed the 
agency's determination that, as a. local~hire, 
w~s not entitled to paymeni of LQA pursuant to sec~ion 
0.31.12~ of the DSSR. He a6es not now dispute tha~ 
.deter.min a ti on. 

However, he now requests that we reconsider our 
determination that he was also not entitled.to LQA pursuant 
to section 03l.12c~ That· section has been further implem~nted 
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by Department of· DeTens!= Instruction (DODI) No.; r41a~1.Vf' 
dated September 16, 1974, which provides "in section 111 Bld 
. as follows: • 

"* ~ * This pro~i~ion will be a~pl·ied only 
wheri an emplo~e~ is relocated (Per~~nent~Ch~n~e 
6f.Statiort) to another area by a rnanagement
generated act-ion.· In all ·other .situations/ 
this provision will not be.applied unless it is 
est~blished that man~~ement h~s no other · 
alternative but to request an empl6yee not no~ 
·eligible for the living quarters allow~nce t6~ 
relocate to anbther.area.". · 

See also paragraph 2-4c of the Ait'·Force Suppl~m:ent to Basic 
FPM Chapter.592. 

requests reconsideration of the m~tter of 
his entitlement ·to LQA on the bas is .that "local management" · 
had determined that he was entitled to payment of LQA. The 
record shows that the Base Commander, l2d Tactical Fighter · 
Squadron,. (USAFE), Camp New Amsterdam, as· well as the Chief, 
Management, ~eadquarters 60lst Combat Supper~ Group (USAF£) 

·believed tha~ was properly entitled to ·LQA under 
secion 031.12c of the DSSR. Specifically, they felt th~t 
there had been .no alternative to local man~g~ment's. request 
for reassi~nment from Berlin and ~hat his· 
transfer to Camp New Am.s.terdam was a management g~nerated 
action. · · · 

Paragraph 1-Sa of the Air Force Supple~ent to Basic 
~PM {Increment 22) dated July 1, 1973, provides in p~rti
nent part that determination ~s to ~ligibility ~o LQA . 
pursuant to section a·31.12c of the DSSR is to be made .by 
Headquarters USAF ( DPCMC). .. 

. . . .. . . 

As· stated in our decision~f October. 5; i979, ·on May' 16, 
1975, request for authorizatiori of ari LQA was 
submitted to headquart~rs level together ~ith a recommenda
tion of approval. On July 25, 1975, Headqu~rt~rs, U.S •. Air 
Force (DPCMC) resportded by determining that noor 1418~1,~ 
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sect.ion 111 Bld ·does not· authorize the· granting of LQA to 
an employee who has not ptevi.ously been.entitled to such 
allowance, and who applies .for and fills·a vacancy at ariother 
overseas location.· The Headcruarters, USAF, advised that s.uch 
a sit~ation·would nbt constitute a "m~nagement-generated 
action" which it defined as includfn~ a reassjgnment due~to 
abolishment of an emp1oyee' s position; a transfer of fun,ction; 
or a management ~equested reassignment. Headquarters, USAF, · 
concluded that "* * * where such acitioris ar~ riot reauested 
by the employee", an LQAcould be authorized. Furthermore,. 
by letter dated. December 12, 1975, Headquarters~ USAF, advised· 

_ that his transfer involved neither.a "management 
generated action" nor a situation where management did not, 
have a choice .in how the vacant position would be-filled; so 
that he was not .entitled to LQA~-.On August 10, 1976, the 
Staff Director, Office of the·Assistant Seccet~ry of Defense 
(M~rtpower·arid Reserve Affairs) confir~ed.the Ai~ For6e 1 s 
determination that the circumstances of Mr. ·Reinolds' 
transfer did not constitute a "management-generated ~ction" 
so a.s to entitle ·him to LQA. · · · · 

Al~hough, as.contended by , "loc~i martagernent~ 
officials may have believed that be was entitled to payment 
of LOA local officials ii~ not ~uthorized ~o make the · 
necessary a[etermination of entitlement. to an ·LQA unde·r 
DSSR 031.12'c. As set forth at !?aragraphs l-Sa(3) and 2-4c 
of the Air Forte Suppl~ment to the a~sic FPM, the role of 
subordinate officials,. including the· Civil i:an Personnel . 
Officer~ is limited t9'participation.iri the prepar~tion and 
submis_sion of a 1

' fully docum.ented case through command 
channels to Headquarters USAF (DPCMC) for prior decision 
when the circumstances appeai to justif~ tQA eligibility 
under * * * Section.031~12c." In case.the 
proper authority~ Headquarteis~ USAF, as well as the 
Department. of Defense, have determi.ned that the circum
stances of his. transfer to Camp New Amsterdam .did not provide 
a basis for· such entitlement •. Accordingly, upon review, _we 
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find no basis that would warrant changing:· t.he ·c6nc.lus.i6n 
reached in our. decision of October 5, .1979 ~- which dis.allowed 

claim for LQA~ ... · . · . -~ .. · ··. ·. · ·. : .. · 
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