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{ Protest against Award of Contract t¢ Ssall Busineass
Adsinistration]). 8-193237, November 30, 1978. 7 pp.

Decision re: Baintenance, Inc.,:; iy Robert F, Keller, Deputy
Coaptroiler Gzreral,

Contacts Office Of the Ceneral Couns<l: Procuressnt Law I,

Orqanizi:tion Concerned: Department cf the Atrmy; Ssall Businese
Adainistration,

Authority: Small Business Act (V5 D.E.,C., 637(n)). =13 C.F.1R.
124, 5& Comp. Gen 9130 54 Coap. Gen, 916. Defedae
Procuremsent Circular 76-5. Defense Acguisition Circular
76-15. Defense Acquisition Regulation 2-407.8., Defenss
Acquisi tion Regulation 1-705.5. B=-190051 (1976). B-192342
{(1978), B~-185473 (1976). 3-189352 (1877) . BE-1860¢&6 (1§76).
B-185085 (1976).

1he U.S. District Court having jurisdiction ia ths case
reqursted GAO detersination of the propriety of the avard of a
contract for famitorial services to the isall Business
Adainistration (%$Ba). Thc protest, basad on the contvention that
the procuving activity failed to consider the impact of such an
avard, was without merit vbere the xecord showr that the
contracting officer made a written determination of this regr:zd.
The deteruniration to proceed vwith the awazrd of the contract
vhile the protest was pending wus not subject to guestion by GAO
since the ageacy deterainvd that the svard sust be sade jromptly
and proper procedures vere followad. (Author/sC)
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. e whoy 30, 1978
FILE: 193237 DA™ &: Novemnar A

MATTER OF: Maintenance Incorporated

DIGESBT:

1. Protest of award of contract to Small Business
Administration (SBA) under section 8(a) of
Small Business Act on bhasis that procuring
activity failed to cons.der impact of
such awerd, as required by regulation, is
#ithout merit where record shows that con-
tracting officer made written determination
in this regard. Protest is considered ia
view of court's interest in our opinion.

2. Determination to proceed with award of contract
while protest is pending is not subject to
question by GAO ihere agency determined award
must be made promptly and determination was
approved at level above contracting officer
us required by DAR § 2-407.8(b)(2).

On October 18, 1978, Maintenance Incorporated
(MI) protested the award by the Department of the
Army (Army) of a contract for janitorial services
at Redstone arcenal, Aﬂabama, to the Small Business
Administraticn (SBA) unier the secticn B(a) provisions
of the Smai} Business Act, 15 U.5.C. § 637/a)
(1976). while the protest was pending, the Army
decided to proceed with the award t» SBA and so
notified our Office pursuant to Defense Acquisition
Regulation (DAR) § 2-407.8(b)(3) (1976 ed.). Contract
No. DAAH03-79-C-0008 was awarded to SBA Region IV
on Cectober 27, 1978, and subcontract No. SB430-8(a)
79-C-026 was awarded to Falls Janitorial Services,
Inc. ¢n the same date.

On October 30, 1972, MI rfiled suit in the
Unitvecl States District Court for the Northern
District of Alabana (Maintenance Incorporated v.
Brown, Civil Action No. 78-G-1I8I-5}, seeking tc
enjoin implementation and administration of the
contract. A temporary restrainina order to that
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effect, issued on Luiober 31, 1978, was set aside
on November 9, 1978; the court declined to issue a
preliminary injunction, but retained jurisdiction
to consider the matter on the plaintiff's request
for permanent relief. By letter dated November 13,
1978, the court has requested our determination on
the matter.

Section 8(a) empowers SBA to enter into
contracts with any Government agency having pro-
curement powers and to arrange for the performance
of such contracts by letting subcontracts. 15 U.S.C.
§§ 637{a)(l) and (2) (1976). In selecting proposed
procurements suitable for performance by section 8(a)
tirms, SBA is to consider several factors, includ-
ing the extent to which other small concerns have
historically been dzpendent upon the contract for
a significant portion of their sales. 13 C.F.R.

§ 124.8~-2(b) (1978 ed.). )

Similarly, in evaluating SBA requests for
commitments to support ar. SBA approved business
plan, the procuring activity must consider the
impact of so doing if the supplies or services in
question have been procured historically by small
business set-aside. DAR § 1-705.5{(c)(1)(B}(vi),
Defense Procurement CTircular (DPC) No. 76-5, Oct~
ober 15, 1976. When SBA certifies that it is
competent to perform a specific contract, the
prociiring activity's contranting officer is
autliorized, in lLis dis.retion, tn award the
contract to SBA. 15 U.5.C. § 637(a)(1l) (1976);
DAR § 1-705.5(a), Defense Acquisition Circular
({DAC) No. 76-15, June 1, 1978.

Ml essentially conteids that the army failed
to concider the impact ¢l committing the procurement
to the 8(a, program, that failure toc do so necess—
arily infers that the contracting officer failed
to prop-rly exercise his discretion in decidincg
to make award to SBA, and that the contract was,
therefore, awarded to SBA in violation of law and
regulation.
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More specifically, counsel for MI ascerts that
the janitorial services requirement has been
historically procured by small business set-aside
and that placing the requirement under the 8(a}
program will significently affect the small business
community. MI, a small business concern and the
incumbent contractor, statee that it has held
Redstone Arsenal junitnrial service contracts
for 9 of th2 last 16 g, that the contract
has comprised petwcen .. 2nd 88 percert of the
firm's total annval receipts, and that the Arsenal
contract represents approximately 50 percent of
the Federal janitorial wvork available in the
Huntsville, Alabama, area.

Tnitially, we poirnt vut that our Office no
longer reviews decisions to effect procurements
under the 8(a) program, and will not rzview protests
of 8(a) awards absent a showing of fraud or such
willful disregard of the facts as to necessarily
imply bad failth by Government officials. Maritime
Maintenance & Labor Suppliers, Inc., B-189352,
July 13, 1977, 77-2 C®D 22; Automation Information
Data Systems, Inc., B-185055, June 15, 1976, 76-1
CPD 377; see Jets Services, Inc., B-186066, May 4,
1976, 76-1 CEFD 300. The impact considerations
to which the protester cefers are factors to be
considered in evaluating an SBA request for com-
mitment of a requirement to an B8{a) progrzm; they
are prerequisite to and a portion of the decision
to effect a procurement nnder the 8(a’ program.
Moreover, mere disagreement with an SBA/prPurln’
activity decision to place a reguirement under
the 8(a) program or with the agencies' impact
determinations leading to that accision does not
suffice to show fraud or bad faith on the part of
agency personnel, See Automation Information Data
Systems, Inc., supra. However, in view of the
court's interest in our decision and insofar
as the protester contends that the Army has not
complied with provisions of the Defense Acquisition
Requlations, we will consider tle protest.
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The Army, howevear, asserts that the factors
enumerated in'DAR 5§ 1-705.5(c)(1)(B) were consid-
ered prior to deciding to commit the requirement
to the 8(a) program, as evidenced by the contract~
ing officer's written determination uf September 27,
1978, which provides as follows:

*l. Small Business Administration's
(SBA) request for commitment of the
Custodlal Services, Redstone Arsenal,
Alabama, for Cecct .on 8{(a) award to
S5BA has been evaluated in accordance
w#ith ASPR 1-705.5{(c)(1)(B) and con-
sideration given thereto,

"2. Historically, the subject
services have been procured
through either the Small Busi-
ness let-Aside or Section 8(a)
program. Therefore, based on
past experience, no problems
have been encountered, nho slip-
pages 1in services have occurred,
and no adverse impact is antici-
ated if this procurement is
reserved for award to SBA urnder
the Section B(a) program,

*3. I, therefore, determine to
enter into a contract with SBA
for Custndial Services for the
period 01 November 197B through
31 October 1979 with provision
for two ¢ne-year opliion periods.”

The Army further states that the janitorial services
requirement was committed to the 8(a) program for

5 of the 7 years since the introduction of the 8(a)
procedures in 1971, and that a commitment to the
8(a) program is not a small business set-aside
within the meanina of DAR § 1-795,.5(2)(i}(B){vi).
The procurement of services for fiscal year 1978
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(awarded to the protester) was conducted as a
small ktusiness set—-aside because the incumbent
8(a) subcontractor had "graduated" from the 8(a)
program. See 13 C,F.R., § 124,8~2{(e) (1978 ed.).
The coniracting officer also knew that SBA had
investigated MI's August 1978 claim that an B(ay
commitment would result in a loss of 47 percent
of the firm's annual sales and found the actual
impact to be 29 percent. Finally, the contracting
officer considered the potential efiact of the
B(a) commitment on the Arsenal's overall small
business program., The Army additionally states
that in considering the impact on the protester
it was aware at the time of the September 27
determination that MI was in contention for the
custrdial contract for the National Aeronautics
and Space Administration (NASA) Marshall Space
Flight Center at Redstcne *rsenal.

The protester argues that 1if the matters
mentioned by the Army were actually considered
before deciding to commit the requirement to the
8(a) program, they would have been stated in the
contracting officer's September 27 determinatiocn.
DAR § 1-705.5(c) (1) (B} does not, however, require
that evaluations of SBA requests be reduced to
writing with documented findings. Technical
Services Corporation, B-185473, May 6, 1976, 76-1
CPD 304. Contrary to the protester's underlying
assumptions, DAR § 1-705.5 does not, for the
most part, impose regulatory requirements on the
procuring activity. The requlation provides,
primariiy as a matter of information and guidance,
the manner in which SBA and military agencies will
iniviate section 8(a) contract negotiations. Kings
Point Manufacturing Company, Inc., 54 Comp. Gen.
913, 316 (1975), 75-1 CPD 264; Technical Services
Corporation, supra. 7o the extent that DAR
S I-7ﬁ§.5T€)(TiEB§ imposes a requirement for eval-
uation of SBA's request for a commitment, that
requirement may be met by conducting a limited
revies in accordance with the standards set forth
in the requlation to determine that the procuring
activity's needs can be satisfied by means of a
section B{a) aw«ard. Xinas Point Manulacturing
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Companv. Inc., supra. Paragraph 1l of thv Army's
written determination, guoted above, states that
the evaluation was conducted in accordance «~ith
these standards,

MI complains that the Army's September 27
determination considers the impact on the Army rather
than on the protester or the small business community.
The factors mentionc? in the second paragraph of
the determination ars matters prescribed for consid-
eration by DAR § 1-705,.5(c){l1)(B)(iv) and (v),
which pertain to whether the Army's requirements
are within the 8{a) subcontractor's capability.
Technical Services Corporation, supra. Moreover,
the fact that the B(a) program may operate to the
monetary detriment of a particular nonminority
firm does not affect the validity of the program
or of a specific 8(a) commitment. Pata Controls/North,
Inc., B-192342, July 21, 1978, 78-2 CPD 62. We do,
however, aqgree with the protester that consideration
of the NASA procurement was inapposite to the Army's
evaluation of the SBA request; the evaluation was
limited to facts extant at the time of the evaluation,
and we are advis .d that MI did not submit its
bid on the NASA procurement until October 6, 1978,
or 9 days after the contracting officer's September 27
determination to commit the requirement to the
8(a) program was issued.

Nevertheless, we do not find that the Army
failed to comply with the requirements of DAR
§ 1-705.5(c)(1)(B)(vi), in view of its consideration
of the factors enumerated in the requlation as
pointed out above. Tonsequently, we find it neither
necessary nor appropriate to consider the protester's
inquiry concerning the effect of an absolute failure
to comply with the regulatory requirement.

MI also takes exception to the Army's deter-
mination and findings pursuant to which the award
was made to SBA prior to resolution of this protest.
The decision to proceed with the award was approved



B-193237 ?

at a level higher than the rontracting officer,

in accordance .with DAR § 2-407.8(b)(3), on

the bases that the services were urgently needed
and that performance would be unduly delayed by
failure to make award promptly. Where such actions
have been undertaken, the determination to proceed
with an award prior to protest resolution is not
subject to question by our Office. LaBarge
Incorporated, B-190051, January 5, 19.8, 78-1 CPD 7.

The protest is denied.

/ﬁ i s,

Deputy Comptroller’General
of the United States





