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DIGEST: 
1 .  N i g h t  d i f f e r e n t i a l  unde r  5 U.S.C.  

5545(3) may n o t  be p a i d  to  employees 
who worked occasional o v e r t i m e  a t  
n i g h t  d u r i n g  a r e g u l a r l y  s c h e d u l e d  
t o u r  o f  d u t y ,  b u t  n o t  t h e i r  own, on  o r  
a f t e r  F e b r u a r y  28, 1983. E f f e c t i v e  
t h a t  date ,  r e g u l a t i o n s  implement ing  
5 U.S.C.  S 5 5 4 5 ( a )  l i m i t  t h e  payment 
of n i g h t  d i f f e r e n t i a l  for " r e g u l a r l y  
s chedu led"  work to  n igh twork  per formed 
by a n  employee d u r i n g  h i s  own regu-  
l a r l y  s c h e d u l e d  a d m i n i s t r a t i v e  work- 
week. See r e g u l a t i o n s  c i t e d .  

2. N i g h t  d i f f e r e n t i a l  unde r  5 U.S.C.  
S 5 5 4 5 ( a ) ,  as i n t e r p r e t e d  by d e c i s i o n s  
o f  t h i s  O f f i c e ,  may be p a i d  t o  employ- 
ees who worked o v e r t i m e  a t  n i g h t  
d u r i n g  a r e g u l a r l y  s c h e d u l e d  t o u r  of 
d u t y ,  b u t  n o t  t h e i r  own,  p r i o r  t o  
F e b r u a r y  2 8 ,  1983. Implement ing  regu-  
l a t i o n s  e f f e c t i v e  on  t h a t  da t e  which 
l i m i t  t h e  payment of n i g h t  d i f f e r e n -  
t i a l  f o r  " r e g u l a r l y  s c h e d u l e d "  work to  
n i g h t w o r k  per formed d u r i n g  a n  employ- 
e e ' s  own r e g u l a r l y  s c h e d u l e d  a d m i n i s -  
t r a t i v e  workweek w i l l  n o t  b e  a p p l i e d  
r e t r o a c t i v e l y  since,  i n  t h e  a b s e n c e  o f  
o b v i o u s  error,  r e g u l a t i o n s  may be 
amended t o  i n c r e a s e  o r  decrease r i g h t s  
o n  o n l y  a p r o s p e c t i v e  basis .  

3 .  Employees who per formed work on Sundays 
i n  a d d i t i o n  t o  t h e i r  basic 40-hour  
workweeks and  who were p a i d  o v e r t i m e  
compensa t ion  f o r  t h e  a d d i t i o n a l  h o u r s  
a re  n o t  e n t i t l e d  t o  premium pay under  
5 U.S.C.  S 5 5 4 6 ( a ) ,  which a u t h o r i z e s  
s u c h  pay  o n l y  f o r  nonover t ime  h o u r s  
worked o n  Sundays.  
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The National Treasury Employees unions (NTEU), on 
behalf of 1 1  employees of the Internal Revenue Service 
(IRS), National Computer Center, appeals our Claims Group 
settlements disallowing the employees' claims for night 
differential and Sunday premium pay. For the reasons stated 
below, night differential may be paid for the period prior 
to February 28, 1983. 

FACTS 

The claimants, employed as Resident Programming 
Analysts at the National Computer Center (NCC) in 
Martinsburg, West Virginia, create computer programs which 
analyze data on taxpayers. The analysts' regular tours of 
duty are 8:15 a.m. to 4:45 p.m., Monday through Friday. 

Computer operators in the Martinsburg office are 
responsible for transferring programs created by the 
analysts onto computer tapes. Since the computers operate 
continuously, operators are regularly scheduled to work 
8-hour shifts which continue around-the-clock, 7 days a 
week. Occasionally, an operator encounters a problem trans- 
ferring a program onto computer tape outside of an analyst's 
regular duty hours, and the analyst is called in to provide 
assistance. Analysts are paid overtime compensation for 
additional hours worked at night and on weekends, but do 
not receive night differential or Sunday premium pay. 
Apparently, IRS has concluded that the analysts are not 
entitled to premium pay for night and Sunday work since 
such work is not included in their regular tours of duty. 

On February 21, 1980, NTEU submitted the employees' 
claims to our Claims Group requesting night differential and 

Group disallowed that portion of the claims arising prior to 

premium pay for overtime worked prior to January 1, SundaT 1978.J By settlements dated May 22, 1980, our Claims 

1/ On January 1 ,  1978, NCC began to schedule analysts 
to work 8-hour shifts continuing around-the-clock, 7 days 
a week, and to pay them night differential and Sunday 
premium pay. Three months later, tne analysts were returned 
to their former tours of duty (8:15 a.m. to 4 : 4 5  p.m., 
Monday through Friday), and denied premium pay for night 
and Sunday work. 
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F e b r u a r y  2 1 ,  1974,  b a s e d  o n  t h e  s t a t u t e  o f  l i m i t a t i o n s  which 
p r e c l u d e s  o u r  O f f i c e  f rom c o n s i d e r i n g  claims r e c e i v e d  more 
t h a n  6 y e a r s  a f t e r  t h e  d a t e  t h e y  f i r s t  a c c r u e d .  31 U.S.C. 
S 3 7 0 2 ( b ) ,  a s  c o d i f i e d  by P u b l i c  Law 97-258, 96 S t a t .  877,  
September 13, 1982 ( f o r m e r l y  c o n t a i n e d  i n  31 U.S.C. S 7 1 a ) .  
Wi th  respect t o  t h e  p e r i o d  F e b r u a r y  21 ,  1974, t o  J a n u a r y  1 ,  
1978, our C l a i m s  Group found t h a t  t h e  employees  f a i l e d  to  
p r o v i d e  e v i d e n c e  d e m o n s t r a t i n g  t ha t  t h e y  pe r fo rmed  work 
w h i c h  would e n t i t l e  t h e m  to  n i g h t  d i f f e r e n t i a l  o r  Sunday 
premium pay .  Our C l a i m s  Group i n d i c a t e d  t h a t  t h i s  O € f i c e  
would r e c o n s i d e r  t h e  employees '  claims when t h e y  submit ted 
r e c o r d s  showing t h e  f r e q u e n c y  and amount o f  work pe r fo rmed  
a t  n i g h t  and o n  Sundays .  

The NTEU h a s  s u b m i t t e d  copies o f  time and a t t e n d a n c e  
r e c o r d s  s i loding o v e r t i m e  h o u r s  t h e  employees  worked a t  
n i g h t  and on  Sundays  be tween J a n u a r y  1977 and Augus t  1383. 
The u n i o n  a r g u e s  t h a t  t h e  employees  are  e n t i t l e d  t o  n i g h t  
d i f f e r e n t i a l  o n  t h e  b a s i s  o f  5 U . 3 . C .  S 5 5 4 5 ( a ) ,  which  
a u t h o r i z e s  a d i f f e r e n t i a l  o f  10 p e r c e n t  o f  an  e m p l o y e e ' s  
basic compensa t ion  to  be p a i d  i n  a d d i t i o n  to  basic p a y  f o r  
a n y  " r e g u l a r l y  s c h e d u l e d "  work be tween 6 p.m. and 6 a.m. 
S p e c i f i c a l l y ,  NTEU m a i n t a i n s  t h a t  t h e  employees  pe r fo rmed  
" r e g u l a r l y  s c h e d u l e d "  n i g h t w o r k  w i t h i n  t h e  meaning O E  
5 U.S.C. S 5 5 4 5 ( a ) ,  s i n c e  t h e y  were c a l l e d  i n  to  work 
d u r i n g  r e g u l a r l y  s c h e d u l e d  n i g h t  s h i f t s  e s t a b l i s h e d  for 
t h e  computer  operators.  I n  support o f  t h i s  p o s i t i o n ,  t h e  
u n i o n  c i tes  our d e c i s i o n s  i n  36 Comp. Gen. 657 ( 1 9 5 7 ) ,  and 
34 Comp. Gen. 621 ( 1 9 5 5 ) ,  which  s t a t e  t h a t  any  o c c a s i o n a l  
o v e r t i i n e  pe r fo rmed  by a n  employee  be tween t h e  h o u r s  o f  
6 p.m. and 6 a.m., which  f a l l s  w i t h i n  a r e g u l a r l y  s c h e d u l e d  
t o u r  o f  d u t y ,  b u t  n o t  n e c e s s a r i l y  h i s  own s c h e d u l e d  t o u r ,  
q u a l i f i e s  f o r  t h e  payment  o f  n i y h t  d i E E e r e n t i a 1 .  

The u n i o n  f u r t h e r  p o i n t s  o u t  t h a t  p r o v i s i o n s  o f  t h e  
F e d e r a l  P e r s o n n e l  Manual and t h e  I n t e r n a l  Revenue Manual 
a u t h o r i z e  payment o f  n i g h t  d i f f e r e n t i a l  t o  a n  employee  who 
is t e m p o r a r i l y  a s s i g n e d  to  a t o u r  of d u t y  which  i n c l u d e s  
r e g u l a r l y  s c h e d u l e d  n igh twork .  A d d i t i o n a l l y ,  t h e  un ion  
c i tes  several  C o u r t  o f  Claims d e c i s i o n s  h o l d i n g  t h a t  an  
employee  who works  o v e r t i m e  be tween 6 p.m. and 6 a.:n. is 
e n t i t l e d  t o  b o t h  n i g h t  d i f f e r e n t i a l  and o v e r t i m e  
c o m p e n s a t i o n .  

The NTEU n e x t  a r g u e s  t h a t  t h e  employees  are e n t i t l e d  to  
Sunday premium p a y  ( 2 5  p e r c e n t  o f  b a s i c  p a y )  u n d e r  5 TJ.S.C. 
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s 5546(a), which authorizes such pay for employees who 
perform nonovertime work during a regularly scheduled 
8-hour period of service, any part of which falls on 
Sunday. The union maintains that, under the provisions 
of 5 U.S.C. SS 5546(d) and (e), Sunday premium pay is 
payable in addition to overtime compensation and night 
differential. Additionally, citing our decisions in 36 
Comp. Gen. 657, and 34 Comp. Gen. 621, pertaining to night 
differential, the union contends that the employees are 
entitled to premium pay for Sunday work which is included in 
the operators', but not their own, scheduled tours of duty. 

DISCUSSION 

As indicated by the union, 5 U.S.C. S 5545(a) 
authorizes the payment of night differential for "regularly 
scheduled" work performed between the hours of 6 p.m. and 
6 a.m. The term "regularly scheduled" is not defined in 
the statute, and, until recently, the Office of Personnel 
Management's (OPM) implementing regulations contained in 
5 C.F.R. Part 550 did not address the subject. See the 
discussion of OPM's revised regulations, below. In the 
absence of statutory or regulatory guidance, we consist- 
ently neld that any occasional overtime performed by an 
employee between the hours of 6 p.m. and 6 a.m., which 
falls within a regularly scheduled tour of duty, but not 
necessarily his own, results in the payment of night differ- 
ential. 59 Comp. Gen. 101 (1979); 41 Comp. Gen. 8 (1961); 
and 34 Comp. Gen. 621, cited previously. In 59 Comp. 
Gen. 101, we stated that the scheduled tour of duty must 
be in the same office or unit in order to qualify for night 
differential. 

Effective February 28, 1983, OPM revised several 
provisions of the regulations in 5 C.F.R. Parts 550 and 610, 
governing pay administration and hours of duty. The stated 
purpose of the revised regulations, published in 48 Fed. 
Reg. 3931, January 28, 1983, is to clarify the relationship 
between an agency's responsibility to establish regularly 
scheduled administrative workweeks for its employees, and 
an employee's entitlement to premium pay for regularly 
scheduled night, Sunday, and holiday work, and for over- 
time outside of his regularly scheduled administrative 
workweek. The relevant provisions define the concept of a 
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" r e g u l a r l y  s c h e d u l e d  a d m i n i s t r a t i v e  workweek" as a n  
a d m i n i s t r a t i v e  workweek s c h e d u l e d  i n  a d v a n c e  and c o r r e s p o n d -  
i n g  to  t h e  employee ' s  a c t u a l  work r e q u i r e m e n t s .  5 C.F.R. 
$S 5 5 0 . 1 0 3 ( n ) ,  and 6 1 0 . 1 2 l ( b ) ( l ) .  The payment  of n i g h t  
d i f f e r e n t i a l  f o r  " r e g u l a r l y  s c h e d u l e d "  work is  l i m i t e d  to  
work t h e  employee  p e r f o r m s  d u r i n g  h i s  r e g u l a r l y  s c h e d u l e d  
a d m i n i s t r a t i v e  workweek. 5 C.F .R.  S 5 5 0 . 1 0 3 ( e ) .  

Commenting on  t h e  r e v i s e d  r e g u l d t i o n s  ulhen t h e y  were 
f i r s t  proposed, w e  a d v i s e d  OPM t h a t  t h e  c h a n g e s  would have  
an  impact on  o u r  d e c i s i o n s  i n t e r p r e t i n g  5 U . S . C .  S 5 5 4 5 ( a ) ,  
t o  allow payment of n i g h t  d i f f e r e n t i a l  t o  a n  employee who 
is n o t  s c h e d u l e d  to  perform n igh twork  b u t  works  o v e r t i m e  
d u r i n g  a r e g u l a r l y  s c h e d u l e d  n i g h t  s h i f t .  See 59 Comp. 
Gen. 101 ,  c i t ed  above .  Ve p o i n t e d  o u t  t h a t ,  u n d e r  t h e  
r e v i s e d  r e g u l a t i o n s ,  a n  employee would be e n t i t l e d  to  n i g h t  
d i f f e r e n t i a l  o n l y  For ~ l i g h t w ~ r k  pe r fo rmed  d u r i n g  h i s  own 
r e g u l a r l y  s c h e d u l e d  a d m i n i s t r a t i v e  workweek. Work a t  n i g h t  
o u t s i d e  t h e  e m p l o y e e ' s  s c h e d u l e d  workweek would b e  c o n s i d -  
e r e d  i r r e g u l a r  o r  o c c a s i o n a l ,  w i t h  no e n t i t l e m e n t  t o  n i g h t  
d i f f e r e n t i a l .  5 C.F.R. SS 550 .103(e )  and ( f ) .  W e  n o t e d  
t h a t  t h e  o n l y  e x c e p t i o n  t o  t h i s  l i m i t a t i o n  would be p r o v i d e d  
by 5 C .F .R .  S 5 5 0 . 1 2 2 ( d ) ,  which  a u t h o r i z e s  n i g h t  ( l i f E e c e n -  
t i a l  f o r  a n  employee  who is t e m p o r a r i l y  a s s i g n e d  t o  a 
d i f f e r e n t  t o u r  o f  d u t y  t h a t  i n c l u d e s  n i g h t w o r k .  

T h e  OPN c o n c u r r e d  w i t h  o u r  a n a l y s i s  i n  co!nmentary 
accompanying t h e  f i n a l  r e g u l a t i o n s ,  s t a t i n g  t h a t :  

"GAO commented t h a t  OPX'r d e f i n i t i o n  o f  
t h e  term ' r e g u l a r l y  s c h e d u l e d '  w o u l d  impact 
on pr io r  d e c i s i o n s  * * * h o l d i n g  t ha t  a 
G e n e r a l  S c h e d u l e  employee  who works  occa- 
s i o n a l  o v e r t i m e  a t  n i g h t  d u r i n g  a r e g u l a r l y  
s c h e d u l e d  t o u r  of d u t y ,  b u t  n o t  h i s  tour  of 
d u t y ,  is e n t i t l e d  to  n i g h t  d i f f e r e n t i a l  ( S e e  
59 Comp. Gen. 101 ( 1 9 7 9 ) ) ;  * * * 

"OPM agrees. Under OPM's d e f i n i t i o n  of 
t h e  term ' r e g u l a r l y  s c h e d u l e d , '  it is t h e  
employee  who must  b e  s c h e d u l e d  t o  p e r f o r m  
t h e  work, i n c l u d i n g  n i g h t w o r k ,  and t h e  work 
must  b e  s c h e d u l e d  i n  advance  oE t h e  admin i s -  
t r a t i v e  workweek a s  pa r t  of t h e  e m p l o y e e ' s  
r e g u l a r l y  s c h e d u l e d  a d m i n i s t r a t i v e  workweek 
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to be considered 'regularly scheduled.' 
Accordingly, these prior decisions would no 
longer be controlling." 48 Fed. Reg. 3931. 

ENTITLEMENT TO NIGHT DIFFERENTIAL ON OR - --- AFTER FEBRUARY 28, 1983-- 
Applying the revised regulations as interpreted by 

-- -- -- -- 

OPM and our Office, it is clear that the claimants are not 
entitled to a 1 0  percent differential for nightwork per- 
formed on or after Febr,iary 28, 1983, the effective date O E  
the regulations, since such work was not scheduled as part 
of their own administrative 4:)rkweeks. Further, although 
the union maintains that payment of night differential is 
warranted because the einployees were temporarily assigned to 
the operators' tours of duty which include nightwork, the 
revised provi~sions of 5 C.F.R. 5 550.122(d) narrowly define 
the term "temporary assignment" for night differential 
purposes as follows: 

"(a) Temporary assignment to a different - - -- 
daiQ tour of duty. An employee is entitled 
tb' a GiTht pay differential when he or she is 

--- 

temporarily- assigned during the administra- 
tive workweek to a daily tour of duty that 
includes nightwork. This temporary change in 
a daily tour of duty within the erneloyee's 

-e----. 

- -- - -  
regularly scheduled --. administrative workweek l's distinguish-ed from a period -- of - irregular - - - - - 
or occasional overtime work in addition to 
the employee's regularlyscheduled adminis- 
trative - - .- workweek." (Emphasis added.) 

1 I_ 

- - - -- ------  - -- -- 

Since the agency did not change the analysts' daily tours 
of duty to include nightwork during the relevant period, 
but required them to work night hours in addition to their 
regularly scheduled administrative Morkweeks, the employees 
were not "temporarily assigned" to a different tour of duty 
within the meaning of 5 C.F.R. 5 550.122(d). Accordingly, 
we hold that the employees are entitled only to overtime 
pay, with no night differential, f o r  nightwork performed on 
or after February 28, 1983. 

f 
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RETROACTIVE APPLICATION OF REVISED REGULATIONS 

The next question for our determination is whether 
the revised regulations should be applied retroactively, 
so as to preclude payment of night differential for work 
the employees performed prior to February 28, 1983. In 
commentary accompanying the final regulations, OPM states 
that the regulations serve only to clarify terms, such as 
"regularly scheduled," which appear in the Federal Employ- 

' ees Pay Act of 1945, as amended. The OPM further states 
that the Court of Claims in Bennett v. United States, 
No. 565-78 (Ct. C1. September 30, 1982), adopted OPM's 
interpretation of the term "regularly scheduled." On this 
basis, OPM concludes that, "all claims for the payment of 
premium pay for 'regularly scheduled' work (including work 
performed during prior periods) should be settled based 
on the definition of this term as clarified in these 
regulations.'' 48 Fed. Reg. 3933. 

We note that Bennett v .  united States, No. 565-78 
(Ct. C1. September 30, 1982), cited by OPM, was an interlo- 
cutory order in which the Court of Claims adopted its Trial 
Division's recommendations concerning overtime claims filed 
by Deputy United States Marshals, and remanded the case 
for further proceedings. For an outline of the procedural 
history, see Bennett v. United States, No. 565-78C (Ct. C1. 
January 20, 1984), a memorandum decision in which the Court 
of Claims finally dismissed the plaintiffs' complaints for 
failure to demonstrate damages. The deputy marshals, who 
had been paid for overtime worked between 1972 and 1978 at 
rates prescribed for administratively uncontrollable over- 
time, claimed that they should have been paid at the higher 
rates applicable to regularly scheduled overtime. 

As part of its determination that overtime worked by 
the deputy marshals did not qualify as regularly scheduled 
overtime, the Trial Division reviewed our decisions and 
various court cases defining the term "regularly scheduled" 
for overtime purposes. Bennett v. United States, No. 565-78 
(Ct. C1. August 4, 1982). The Trial Division noted that our 
decisions, as well as Court of Claims cases including 
Aviles v. united States, 151 Ct. C1. 1 (1960), interpreted 
t h e r m  "regularly scheduled'' as referring to overtime work 
which is authorized in advance and recurs on a regular or 
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habitual basis. On the other hand, the Trial Division 
noted that the Court of Claims decision in Anderson V. 
United States, 201 Ct. C1. 6 6 0  ( 1 9 7 3 ) ,  defined "regularly 
scheduled" overtime as overtime which is regularly pre- 
scribed in accordance with the applicable statutes and regu- 
lations. The Trial DiViSiOn chose to apply the Anderson 
definition of the term "regularly scheduled" with respect 
to the deputy marshals' overtime claims. While the Trial 
aivision recognized that OPM had adopted the Anderson 
definition in amendments to 5 C.F.R. Parts 550 and 6 1 0 ,  
its determination turned on the Anderson decision itself and 
not on a retroactive applicationrtramended regulations. 

Furthermore, we have consistently held that regulations 
may be amended prospectively to increase or decrease rights 
under them, but, in the absence of an obvious error, they 
may not be amended retroactively. B-205237 ,  March 1 5 ,  1 9 8 2 ;  
3 2  Comp. Gen. 5 2 7  ( 1 9 5 3 ) .  The OPM's regulations amending 
5 C.F.R. Parts 550  and 6 1 0  do not correct any error in the 
prior regulations; rather, the revised regulations represent 
a changed interpretation of the statutes governing overtime 
and night differential pay which tend to decrease entitle- 
ments to this premium pay. Accordingly, we hold that the 
revised regulations may not be applied to defeat claims for 
night differential which accrued before February 2 8 ,  1 9 8 3 ,  
the effective date of the regulations. 

ENTITLEMENT TO NIGHT DIFFERENTIAL 
PRIOR TO F E B R X E - 2 8 ,  1 9 8 3  

Since the revised regulations Innay not be applied 
retroactively, the principles stated in our decision 
59 Comp. Gen. 101 govern the employees' entitlement to 
night differential for work performed between January 1 9 7 7  
and February 2 8 ,  1 9 8 3 .  As discussed above, we held in 
5 9  Comp. Gen. 101 that occasional overtime perforined by an 
employee between the hours of 6 p.m. and 6 a.m. which falls 
within a regularly scheduled tour of duty, but not necessar- 
ily the employee's own, results in the i3ayment of night 
differential. Additionally, we stated that the scheduled 
tours of duty must be in the same office or unit in order to 
qualify for night differential. 
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As i n d i c a t e d  p r e v i o u s l y ,  a n a l y s t s  employed i n  t h e  
M a r t i n s b u r g  o f f i c e  have  been  called i n  a t  n i g h t  to  assist  
computer  operators working  i n  t h e  same o f f i c e .  S i n c e  s h i E t s  
e s t a b l i s h e d  f o r  t h e  operators  c o n t i n u e  a round- the -c lock ,  
7 d a y s  a week, a n y  work pe r fo rmed  by  t h e  a n a l y s t s  be tween 
t h e  h o u r s  o f  6 p.m. and 6 a.,n. n e c e s s a r i l y  must  have  f a l l e n  
w i t h i n  a r e g u l a r l y  s c h e d u l e d  t o u r  O E  d ~ i t y .  Accor : l i ny ly ,  w e  
ho ld  t h a t  t h e  employees are e n t i t l e d  to  be p a i d  a 10 p e r c e n t  
d iEfe ren t i a1  f o r  n i g h t w o r k  performed between J a n u a r y  1977 
and F e b r u a r y  28 ,  1983. 

ENTITLEMENT TO SUNDAY PRENIUY P4Y 

The  un ion  a l so  c o n t e n d s  t h a t  t h e  employees  are e n t i t l e d  
t o  Sunday premium pay  u n d e r  5 U . S . C .  S 5546,  e v e n  though  t h e  
work t h e y  pe r fo rmed  o n  Sundays  d i d  n o t  f a l l  w i t h i n  t h e i r  own 
s c h e d u l e d  a d m i n i s t r a t i v e  workweeks. A s  a f u n d a m e n t a l  b a s i s  
f o r  t h i s  c o n t e n t i o n ,  t h e  union i n t e r p r e t s  5 U.S.C. S 5 5 4 6 ( d )  
as a u t h o r i z i n g  Sunday premium pay  i n  a d d i t i o n  to  o v e r t i m e  
compensa t ion .  

The e n t i t l e m e n t  o f  a n  employee t o  Sunday p r e m i u m  pay is 
gove rned  by 5 U.S .C .  S 5 5 4 6 ( a )  ( 1 9 8 2 ) ,  which p r o v i d e s :  

"An employee  who p e r f o r m s  work d u r i n g  a 
r e g u l a r l y  s c h e d u l e d  8-hour  period o E  s e r v i c e  
uJhich is  n o t  o v e r t i m e  work as d e f i n e d  by 
s e c t i o n  5 5 4 2 ( a )  of t h i s  t i t l e  a p a r t  o f  which  
is pe r fo rmed  o n  Sunday is e n t i t l e d  to  p a y  f o r  
t h e  e n t i r e  p e r i o d  o f  s e r v i c e  a t  t h e  ra te  o f  
h i s  b a s i c  pay ,  p l u s  premium pay  a t  a r a t e  
e q u a l  t o  25 p e r c e n t  o f  h i s  r a t e  o f  basic 
Pay " 
As t h e  l a n g u a g e  of section 5 5 4 6 ( a )  p l a i n l y  s ta tes ,  

Sunday premium pay is payable o n l y  for t h a t  t i m e  which 
is n o t  o v e r t i m e .  See C i v i l i a n  N u r s e s ,  B-200354, 
December 31 ,  1981,  61 Comp. Gen. 174.- S e c t i o n  5 5 4 6 ( d ) ,  
c i t e d  by  t h e  u n i o n ,  d o e s  n o t  prescribe a c o n f l i c t i n g  r u l e ,  
b u t  simply s ta tes  t h a t  a n  employee  who p e r f o r m s  o v e r t i m e  
o n  a Sunday is  e n t i t l e d  to  o v e r t i m e  compensa t ion  unde r  
5 U.S.C.  S 5542. The p r o v i s i o n s  of s e c t i o n  5542  a u t h o r i z e  
o v e r t i m e  pay  a t  o n e  and  o n e - h a l f  a n  e m p l o y e e ' s  b a s i c  r a t e  o f  
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compensation for authorized or approved hours of work which 
exceed 40 hours in an adininistrative workweek, or 8 hours in 
a day. 

The record shows that the claimants have performed 
Sunday work in addition to their basic 40-hour workweeks 
and that they have been paid overtime compensation f o r  
the additional work. Accordingly, under the provisions 
of 5 i J . 3 . C .  S 5546(a), the employees are not entitled ta 
Sunday premium pay. 

Payment of night differential should be made in accord- 
ance with the above. 1 

Comptroller General 
of the United States 

- 10 - 




