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. l. Specification requiring bidders to submit
Underwriter Laboratories (UL} listjing cards
on equipment being offered involveé_matter
of responsiveness rather than responsibility
since purpose of requirement was to enablé
agency to evaluate bids to determine whether
products being offered conformed to indus-
try recognized standards of safety and
performance.

2. Where bidder offers eguipment that meets
IFB's UL listing card requirement but fails
to submit UL _cards with bid as proof o©f ™
this compliance, such deficiency is minor
informality which can be cured after bid

opening.

3. rotester is ‘entitled to Big prepara-
tion costs wh&tY€e Government not actae-
arbitrarily or capriciously) in allowing

successful bidder t minor infor-

mality in bid-
DLG61923 _

) “Worcester Electrical Assoc1ates'(Worcester) pro—tlzi
éﬁM%ﬂ<QMy£:’ tests the award of a contract to SES Co., Inc. (SES), —ﬂy%?V

4 under project No. 78-002 issued by the Veterans Adminis-
pgg;ign_Mpdical Center (VA), Bedford, Massachusetts. B
] — D24 0/ S25

The solicitation requested bids for audio/visual
nurse call and radio entertainment systems to be
nstalled in several buildings at the VA Hospital,
Bedford, Massachusetts. Of the four bids received,
L SES's offer of $132,543 was low while Worcester's
i offer of $160,250 was third low.
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Paragraph 1.8 of the solicitation's Technical
Purchase Description requires in part:

"EBEach prospective bidder shall furnish
with his proposal the UL listing cards
for the Nurse Call eguipment described
in his bid."

Worcester was the only bidder to submit,UL listing
cards with its bid and, as a result, contends that all
the other bids were nonresponsive. VA, on the other i
hand, argues that this bid requlrement was & matter of
responsibility. That is, the purpose for asking a
bidder to submit UL listing cards is to determine the
bidder's capability to deliver equipment that is re-
liable and provides for the patient's safety. Thus,

VA maintains that the failure of SES to furnish this
data with its bid did not preclude consideration of
the SES bid since data pertaining to responsibility
may be submitted, as was the case here, after bid
cpening but prior to awatd.

Worcester initiallyv filed a protest with the con-
tracting officer, but that protest was denied and the
award previously made to SES was allowed to stand.
Worcester then filed a protest with our Office arguing
that since only its bid satisfied the UL listing card
reguirement it should be awarded the contract or, 1in
the alternative, that it should be awarded bid prepara-

‘-tion costs. '

The first issue to be resolved is whether the
requirement 1in question 1s a matter of responsiveness
or responsibility.

Basically, it may be stated that invitation recguire-
ments which concern a bidder's general capacity to per-
form in accordance with contract terms are matters of
responsibility, while reqguirements directed primarily /
to the item being procured, rather than to the prospec-/
tive contractor, concetn bid responsiveness. See 49 {
Comp. Gen. 9 (1969). Thus, if a requirement goes to
the bidder's capability to deliver eguipment that con-'
forms to the specifications, it bears on the responsi-
bility of the bidder. On the other hand, if the purpose
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of the requirement is to enable the agency to
evaluate the bid to determine the characteristics

of the products being offered, then this reguirement
must be complied with as a matter of bid resvonsive-
ness since 1t goes to the legal obligation that
would result upon acceptance of the bid. Cubic
Western Data, Inc., +B-189578, Octobey 7, 1977, 77-2
CPDb 279; Western WateLQrooflng Company, Inc.

1, B-183155, May 30, 1975, 75-1 CPD 306.

As noted above, VA believes that the reguirement
for UL listing cards was a matter of responsibility.
However, 1n our view, the purpose of these cards
was to provide evidence that the eguipment being
offered conformed to certain industry-recognized
standards of safety and performance, rather than
reflecting on the bidder's capacity or ability to
furnish and install audio/visual nurse call and
entertainment systems. Clearly, then, the purpose of
the requirement was to enable the agency to evaluate
the bids to determine that the nurse call system
offered met the safety and performance standards--a
matter of responsiveness rather than responsibility.

However, we do not believe that under the facts
presented VA was reguired to reject the SES bid as
nonresponsive.

We have held that the test to be applied in
determining the responsiveness of a bid is "whether
the bid as submitted is an offer to verform, without
exception, the exact thﬁng called for in the invitation,
and upon acceotaﬁce will bind the contractor to verform
in accordance 1thy9ii the terms and conditions thereof."
49 Comp. Gen.v553,+556 (1970). 1In this connection,
Federal ProcuremenE Regulations (FPR) § 1-2.404-2(a)
(1964 ed. amend. 121) provides that any bid which rails
to conform to an essential reqguirement of the solicita-
tion, such as the specifications, is to/be rejected as
nonLesponsive However, FPR § 1—2.40%/(1964 ed. circ. 1)
racognizes that occasionally bids will be considered
nonresponsive because the bids contain certain minor

informalities or irregularities, which are defined
as merely matters of form and not substance or as
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pertaining to some immaterial or inconsequential
defect or variation from the exact reguirement

of the solicitation, the correction or waiver of
which will not be prejudicial to other bidders.
Therefore, the regulation provides that the con-
tracting officer shall either give the bidder an
opportunity to cure any deficiency resulting from
that minor informality or irregqularity, or waive
such deficiency, whichever 1is to the advantage of
the Government.

The record indicates that the UL listing cards
for the equipment SES offered predated the SES bid;
that SES provided this data immediately after bid
opening when informed of the omission; and that
paragraph 1.8 does not advise bidders that failure
to comply with its provisions will require the
rejection of their bids as nonresponsive.

Since the equipment SES was offering in 1its
bid had in fact met the UL requirement prior to the
submission of the bid, we believe that the failure
to submit proof of this compliance (the UL listing
cards) with the bid was a minor informality within
the meaning of FPR § 1-2.405 and the contracting
officer properly allowed this deficiency to be cured
after bid opening. This conclusion is further
supported by the fact that paragraph 1.8 does not
require the rejection of a bid as nonresponsive
if UL listing cards are not submitted along with
the bid.

In regard to Worcester's request for bid prevara-
tion costs, such costs can be recovered where the
Government has acted arbitrarily or capriciously with .
respect to a claimant's bid or proposal. Pacific West
Constructors, BZ]190387, Januarv 24, 1978, 78-1 CPD 63, 4
Here, however, as noted above, there was no arbitrary
or capricious action on the ovart of the Government.
Accordingly, there is no basis for allowing the
recovery of bid preparation costs.
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VA states that it believes the technical specifi-

cations used in this solicitation need revision and
as a result is taking steps to see that, in the
future, bidders are clearly advised of the nature of
the UL listing card requirement and the effect if they
fail to comply. In light of this, we wish to point
out that, although we have generally raised no objec-
tion to a requirement stating that a product of a
procurement conform with a set of standards adopted
by a nationally recognized organization in the field,
or to a requirement for independent laboratory certi-
fication that such standards are met, we have held
that a[Eéquirement that the articles offered bear a
spec1f1c/1abel show1ng approval by a particular test-
ing laboratory is unduly restxég%ive and improper
See~83‘Comp Gen. 573 (1954) Comp. Gen. 42
/QQ_E%%E;_QQR*_EQQ_(1960); Arctic Marine, Inc., 1

Mavy , 1975, 75-1 CPD 31l; Acorn Building Components,
Inc. A\.B<185605, July 1, 1976, 76-2 CPD 1. Therefore,
any revision of the technical specifications in question
should incorporate this.rule where appropriate.

For the reasons set out above, the protest and

claim are denled
/425%2ﬁ177

Deputy Comptroller Gener
of the United States






