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( Arbitrator*s Backpay Award May Not Be Isplemented]}. b~ 192952.
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Decision re: Interpnational Association of Bachinists and
Aerospace Workei's; by Robert F. Keller, Deputy Comptrcllsc
General.

Contact: Office of the Genaeral Counsel: Fersonnel low Batters I.

Orqanization Concorned: Deparitment o0f the Navy; Pedersl Labor
Relations Courncil.

Authority: Back Pay Act of 1966 (5 U.S.C. 5596). 5 U,.S5.C. 5107,
5 U.8.C. 5346. 56 Comp. Gen. 624. 55 Comp. Gen, 629. 54
Coap. Gen. 760, 54 Comnp. Gen. 763, =5 C.P.8. 511, =5 C,IF. R,
532. r.r.u., ch. 511.

N A union appmnlod a decision of the Pedersl Labo:
Relations Council deiying an arbitratorts award wvhich dirscted
restoration of certain emaployees to their forser positicas with
backpay. The arlbitrator found that the agancy violated a
neqotiated agresaent by failirg to consult with tbe unicp prior
to converting certain wage board positicon to General Scaedule.
The arbitrator did not have the authority to restors the
eaployees to their former positions and d4id not mest ti 1'test of
finding that "bhut for* the agency's failure to counsult with the
union, the esployees would have beea entitlad to additional
compensation, (HTW)
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FILE: B-192952 DATE :¥ovexd .c 24, 1978
MATTER OF: International Association of Machinists -
Claim for Retroactive Pay

DIGEST: 1, Arbitrator found agency violated negotiated
agreemCnt by failing to.consult with union
prior to converting cettain wage board
positions to General Schedule, and arbitrator
directed agency to restore employees to former
positions with beckpay. ‘Onion appeals Federal
Labor Relations Council decision denying
implementytion of arbitration award. In view
of statutes andiregulations qovernina
clasy{fication actions and appeals, we
conclude that arbitrator was without
authority to restore employees to former
positions.

2. Unfon appeals Federal Laber. Relations Council
decision denving erbitrator s award of backvay
vhere agéncy failed 'to consult with union prior
to converting several wage board positions to
Gereral Schedule, Eince -arbitrator d4id not
find that agency was requiced to follow union
advice or would have been precluded from
converting positions, award does not meet “but
for" test under Back Pay Act, and, therefore,
it may not be implemented.

LY

- vhi: decision is in response to a request from/District
Lodge 110:of the International Association of Machinists

and Aerospace Workers, filed on behalf of Local Lodge .2297
(hereinafter referred to as the "union"). The union is
eopeelinq a decision, .0f the Feoera1 vabor Relations Council,
FLRC No'. 77A-127, dated July 25, L' " ; in which the Council
modified an 3rb1tration award by strikinc that portion

of the award which directed restoration of certain

employees to their former positions with backpay. The
question presented is whether but for the agency's failure
to consulez with the union with regard to the reclassification
of certain employees, the employee would have been entitled
to additional compensation.
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The facts, as reported in the arbitrator's opinrion
and award, are tnat- the Department of the Navy iszued
instructions in December 1975, which Btcted that
certain Wage Grade positions would be discontinued
and were to be reclassified as General Schedule
positions. It appears that agency officials at the

"Naval Air Rework Facility, Clierry Point, North Carolina,

met with the nine af‘ected employees at the facility
to diecuss this action. The job descriptions were
later rewritten, rtnd the positions were reclassified
from WG-14 to GS-9.

THe arbitrator found that the aqgency’ had violated
the neqotiated .agreement by failing to con3ult with
the Gnion reqardinq this action. Furthermore, the
arbitfator found that if =ix of the nine employees
who were reclassified to General Schedule positions
had instead remained in their Wd3e Grade positions,
they would have receivad a 75 cent inctease in their
hourly rate nf pay which would have exceeded their
rate of pay in grade GS-9. Therefore, the arbitrator
ordered the aqency to restore these employees t¢
their former Waqe ‘Grade positlons with backpay until
such time as further action could be taken after
nagotiation and cotfisultation with the union. The
agency &ppealed the arbitrator's award to the Federal
Labor Relations ouncil.

. The Council, in constdering the agency's appeal,
requested an opinion from the Civil Service Commission
(CSC) on this mattev, and the CSC advised the Council
that, in view of the statutes and regulations governing
classification appeals, the arbitrator was without
auvthority to order restoration of these employees
to their former positians. Furthermore, the CSC stated
thet the arbitrator's award of backpay failed to meet
the “but for" test as established under decisions
of our Office for awards under the Back Pay Act. On the
basis of this opinion, the Council, as stated above,

by decicion dated July 25, 1978, modified the arbitrator's’
award by striking that portion of the award which directed

the agency to restore these employees to their former
positions with backpay.
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On appeal to.our Of ice, the union argues that the
arbitratoc's award did in fact meet the "but for"
teat since but for the violation of the negotiated
agreement and "evading.the time required for consultation®,
these employees wduld have reoceived a pay increase
in their wage board positions. The union contends
that any subsegquent converr. ' n from WG-14 to GB-9

-would have resulted in a reduction in pay and would

have constituted an adverse action.

Aa noted in the‘CSﬁBcil's deéiiion, the claasifi-

.cation of posit iona is*within the jurisdiction of

tha emnloyinq agency and the Civil Service Commission.

}ban'.,u 8 C. SS 5107 an j£5346 (1976). We have held

ﬂ{;&he dec1a1qn to cnange a position from a waae
system to the Genevgl Schedule 'ts essentially a_clussifi-
cation matter, the timing of which is qoverned by
Civil S*rvicn C:mmissioa rsau'ations. See Donald R.
Foulke.496 comp. Cen. 624 (1977); and Pederal Personnel
Manual,”Chapter’ 511, Subchapters 2 and 7. Furthermore,
class}ficatton actzons are subjéct to requests for
review and appeals by: nmplovees only under the provision
of the 'CSC'as regnlations containéd in 5 C. F.R. Parts
511 and 532 (1277).. See also Article XVIII, section 1
and 2, of the neqothated agreement.\Thecefoze, we
conclude that the arhitrator was without authority
to restore thase employees to their former positiouns.

With reaard to the arbitrator's award of backpay.,
our Office has.held that a violation of ‘a mandatory
ptovision in a neqotxat1d aqgreement, whether by an
act. of omission or commission, which' causes an smuloyee
to! lose pay, allowances, or differentials, is as .
much an unjustified or unwarranted personn_lkactxon
as 1s'an 1wpropgr sunpension, furlough without: pay,
domotion or reduction in pay, ‘provided the provision
was properly included irn the aqreement. See: Mare Island,
55 Comp. Gen. 629 (1976) and decisions cited' therein.
Thus, the Back Pay Act of 1966, 5 U.S5.C. § 5596 (1976),
is the appropriate statutory authority for compensatina
an enployee for pay, allowances, or differentials
he would have received, but for the violation of
the negotiated aareement.
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However, as we pointed out in Hare Iisland, supra,

‘where the agency is not required to carry out the

advice received as & result of consultation, the failure
to consult does not result in the neceassary “but for*
relationship between the wronqful act and the harm to

the ewployee for which the Back Pay Act s the ap,ronriate
remedy. See also 54 Comp. Gen. 760, 763 (1975). 1n

the present case, the arbitrator did not find that

the negotiated agreement imposed a- requirement.on the
agéncy:to follow the advice it received ‘during ‘the
consultation process or that the aqency would,.have

been precluded from converting these 'wage board positions
to the General Schedule if it had complled with: the
consultation provisions of the aqreeément. Instead,

it appears the arbitrator presumed that if the:agency

had consulted with the union, the wage Yoard poaxtions
would not have been converted to the General Schedule
until after the effective date of the wage board pay
increase. However., we ronclude that there is no showing
that bit for the agency's failure to oonsult with :the union,
these positions would not have been converted to the General
Schedule or that the employees would have been entitled to
additional comvensation.

Accordinqu, there is no leqal authority for tmnlementat1on
of the arbitrator's award, and we must sustain the determination
of the Federal Lahor Relations Council.
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