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DIGEST:

J. coritra ng of f-ice~s,'negotiatdaad'f a
rprocurement contrict ;underAtWer pub
elx`TWncy proviBon Watterif6 rii 6iitg or
firms, 4lfd aV eor.
wast, easonaSYZ r-ccircumstances where
d e ?aau actor w fis'First ask eif it
would perfor 4feswork irider-'its'st'eparate
requiremenEt c fract''and it declind'd.to
dol'so. .Con'rting officer has consiider-
abte 1atitudein determining appropriate
megthod of reprocurement, and defaulted
contractor does not have automatic right
to be solicited.

2. Where requirements contt ctor declines to
accept workFde'r 'exceeding sqtract's
maximum o~bdr limitattibnAMOQL) even though
under MOL 'provision.'6onrt 6 tor could have
agreed to perform work, agency did not breach
requirements contract by awarding contract
for such work to another firm.

3. Award of, reprocurement5 c6nntract:may not be
maddetoN`aefaulted contraceor atWprice in
excess of defaulted contract price since
such4.an award would be tantamount to
modification of existing contract without
consideration.

4. Questions concerning whfether cont-,_-acting
.agency met duty to defaulted contractor
to mi\Žigate damages resulting from repro---
curement are for resolution by agency board
of contract appeals under disputes provision
of contract rather than by General Accounting
Office.
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Skip Kirchdorfer, Inc. (Kirchdorfer) protests the
award-'6f contract DAKF23778-C-0634, by the Department of

;-r the-Army, Co Van H. Revis
4

(Revis) for roofing work on
two buildings at'Fort Camipbell, Kentucky. The contract
was a reprocurement of work defaulted under a prior
contract held by Kirchdorfer.

Subsequent Co. the d6fault terminAtibn, litcdorfer
was awarded a,requiremants contract (DAKF23-78-D-0272)

_-4 for roofing workXln miscellaneous buildings at Fort
*- Campbell'for the period August 1, 1978, to July 31, 1979.

This contract contained a maximum order limitation (MOL)
of $10,000 per order.

Thermy reports the on Xist4, 1978, Kirchdorfer
,- * was requested to honor a delivery order under the

-'--,1 requirements contract fort2reroofing Lbe two -buildings
at a price of $12,000. The agency states thit this

-X oral request was refused by Kirchdorfer, on the basisa that the order for $12,000 was over its $10,000 MOL.

Thereafter, .the ing officer ora-ly solicited
propoSals,_frotm four firms which had previously performed
throof inj idc6n~Tiacts attFort Campbell. Kirchdorfer was
-not requ&ested to submit an offer. Three responded and

. .j~$ contract DAKF23-78-C-0634 was awarddd on., e6ptember 5,
1978, to Revis, the low offeror at $16,319.00.

a ' ' 5~~~s~* 44 ' A jAt. -**,fiX ^ %irchdorfer`argues- that thelaward -totARevis was
a bre ¶ 2 $of its requirements contract. ..Futher,.54 Kircl~noi'rfer 4"6h6"tie4ds that the award 'is ,improper because

~tbe ageny refusedrto use formal advertising in the
reprocurement, did anot solicit .current contractors

t the Fort and failed to act in a timely manner
on the reprocurement. Kirchdorfer states that it could
have performed the reprocurement work either under
its requirements contract or under a separate contract
for a maximum of $12,000 and should have been given
the opportunity to do so.

A.

LS~;
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t-e-es timatd vuec fth& rk ($t2 ,OOO) on the
two rodfs&, as c 1ua ed. sing th-e prices in the
ments -contract ,-yeceeds t cont'ract's MOL of $10t e00 -
per ordd'r. Hosi-x eitthe roteste; argues that each roof
cnstpiarat "r "quiremnitt" whose value is
within the MOL' nd houl1 hve bejn ordered individually
under the requirements co ntact. -.

/A.LUCJI; rovides a rei contrac-
tdr.ihnt1itb o~ ec exceedsY. t less
th'at' ce rd returned.` the issin n
I0 days wdi" eot3ii f'in ant no f on
receipti of thi' t ae ment m s re
s uo p g Sifo eanohr souce-.Ice ' Unde t te f

th istpti appear Bate Pc~irator hasthe
"right of frift sausa or lireir ts
whaics towrete ft ec _ e_ _ s, __ a _t

.and in e ser es'ted.
in acceptn ord 1 eu men t
Kirchddrf rts th t iiatdif -wotid ~accept
the wonrk he,, wer- ced on- 'I$
agency states a tt t~eed Kcdrer~rsonse
as aeje o refusal
may not>hav14 been inr'1hermancei- jii3' e pral
req'uPS eat4o`pra' )T si Jichdorfer 1 could
haveJ~accept6' e eorkLu &r oneaor ourf ant iiitotb A:,
this.9,paragrap hwe belieVe .contractfg off icrActed
reasorab _______ 'oral re#sl as aa ie6 teion
notice. MrheLreffs some qu sti-onas toiwhether
it would if dirKroperiio &reprocure& fromKir6fidorfer
under the requirements'/contract since.'the price for
the work would-have exceeaed the driginal contract
price. See PRB Uniforms t Inc., 56 Comp. Gen. 976
(1977), 77-2 CPD 213. Under the circumstances, we
do not believe there was p breach-of Kirchdorfer's
requirements contract. --4

With respect to the reprocurement process, we
have held that when a pro urement iis for the account
of a defaulted contractor the statutes and regulations

I "t_.
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4 *s 4 2 :.~aa n;'.;,`trcl
govferning procurement e Government 'ar nottstric
app' e 4x i scabl e, i -A ,cAmerica n' 5Y4 en-*,

U Q1 %97 4 74C2D 130Abut ratc'ontracttnof f icer
dec dstes to LCoIdct newmiti n-forrarepru&irement,
hqeXn *ayl&4nrt tzgegu lationregarding , compe titive
proc meAiod .PRB. We did not,
howd ltedo ntr trAi c n automatic
rp ~ob sol'tc ited" onht ra ~t: 11 Ag '8ff'i t¶e Ss ra,.

(071ir. l ae~f_ tdermdinnin g tetaPproptate

met d4 616feprocurem nt/ronied. : is actisonsiare reason-
abits andisten~t .0 r55 j5 ~gsJ g ae damages.
Ika nufacturikhbom ana, 'B-192316,VNovemberA1,C.1978,
58.+ omp.'Gen. ,7,8-2 CPD 315; sHemesiiey Fflyi;l
Ser ixce',kInc., B-191922, August,14, 1978, 78-2 CPD 117.

~4 DefJ~'d~AcquCis itionrhRegui7Ei'3'h('PR) -60 2~7 (b)
6 % edr'½'VfoidjEatiftareocement tris :for a

qu trtyjnot in'e taticy
te rited for dtefaul _ for' formal
adv 5sinqa r etin ar e..napl .4atdi fo r t i s -
cur ma bner0 usa-) neg5oged thdigrepro-cure uhdetI 0 4(2~)( 2y( 1'b7I 'fich
pern ietEof negotia ien'twhen'tIj;)ubIi'c';exigency
soj J es t he gotl 'inor de r
to ritages tinsure 'tinstalliatonOf MV:". , ~~~n ng ra t t Iof ; ew rofb retWYite xptat"-" i ts

no & ble t'regx terocu nt urtd1;attAeSAugust,
in cauji f erl ety too__neatlygthree
mont fisXo iarm eine tEMt 'i t-would nocrmpletelqtthe
work dmunder the defautted ,cpnhtract. A16ugh.Kfrcddorfer
belii ~v. s'tffie-w4as su~fffi~i'nt ,time to 'fomalkly4.idvertise
the~t zeoi6cuenniKt, cn £diiering"the latitrude 'nj5yed
byte agenj'y underour decisions and DAR 8-602.7(b)
inW:atermining the method of, reprocurement, .we find
no basis to object to the agency's detegrmination to
negoAiate. We also find no support in the record
for, Phe protester's contention that the agency failed
to solicit an adequate number of sources under the
circumstances or that it should have again solicited
Kirc dorf jr.:

<'
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The emaining issues--wh her.-the agency Wailed to
act inma tintely'manner anid wh eher'an-award sU~dffi.ave
been made at a price higher ti4 n Nie price Kirchdorfer
states it.could'have performed at--seex to bear on'the
question of 'hCther the agency properly met its duty
to mitigaite'damages. That is 4 question for resolution
by the Armed Services Board oflContract Appeals under
the disputes provision of the efaulted contract, rather
than by this Office. 4

The protest is denied.
'4

Deputy com/proll ' e7nerai

of t e United States
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