- —— -
.

@07@?'_“ ree.s

THE COMPTROLLER GENERAL

DECISION OF THE UNITED BTATES
WASHINGTON, D.C. ROS4a8

7

4300

FILE: B-192843 DATE: February 15, 1979

MATTER OF: Skip Kirchdorfer, Inc.

DIGEST:
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1. Cont#gcgﬁﬁgﬁgfflcer 8 negotlated{award‘of a
i,
reprocurement contract»under thggp
exigency Prov 51on fter 5011c1t1ng four
flrms, ‘not 1nc1ud1ng defaultedﬂ?ontractor
wasg%easonable under circumstances where
defaulted contractor ‘was - first’ askeﬁizf it
would perform Lhe&work inder its separate
requlrements contract and it decllned to
doso. Contrgﬁtlng officer has consider-
able latltudemln determining appropriate
method of reprocurement, and defaulted
contractor does not have automatic right
to be solicited.

2. Whe%g requ1rements‘é§ﬁg§g§%§% decllnes to

acégbt wor 3brder exceedlnggcontract s
maximum order 11m1tat10n “(MOL) even though
under MOL Provision. contractor could have
agreed to perform work, agency did not breach
requirements contract by awarding contract
for such work to another firm.
£

3. AQQEd of. ré%%ocurement contract@may not be
made to defaulted contractor at~ prlce in
excess of defaulted contract price since
such ‘an award would be tantamount to
modification of existing contract without
consideration.
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4, Questlons concernlng whether cont*actlng
-agency met duty to defaulted contractor
to mivigate damages resulting from repro---
curement are for resolution by agency board
of contract appeals under disputes provision
of contract rather than by General Accounting
Cffice.
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Skip Klrchdorfer. Inc. (Klrchdorfer) protests the
award-Of contract DAKF23-78-C-0634, by the Department of
the Army, to Van H. Revis (Revis) for roofing work on
two buildings at ‘Fort Campbell Kentucky. The contract
was a reprocurement of work defaulted under a prior
contract held by Kirchdorfer. -

Subsequent to ‘the default’ tcrmlngtion, Klrchdorfer
was awarded a requ1rem=nts contract (DAKF23-78-D-0272)
for roofing workﬂon miscellaneous buildings at Fort
Campbell "for the 'period August 1, 1978, to July 31, 1979.
This contract contained a maximum order limitation (MOL)
of $10,000 per.order.

Tneéarmy repg%%s that on‘fﬁausttl4, 1978, Kirchdorfer

was requested to honor a dellvery order under the
requlrements contract for rerooflng the two bu1ld1ngs
at a price ‘of $12,000. The agency states that this
oral request was refused by Kirchdorfer, on the basis
that the order for $12,000 was over its $10, 000 MOL.
ThereafﬁEr,.the?contracéﬁhg offlcer orally solicited
adiial ~
proposalsﬁfrom four firms ‘which had prev1ously performed
rooflng contracts at-Fort Campbell. Kirchddrfer was
not requested to submit an Offer. Three responded and
contract DAKF23-78-C-0634 was awarded on. Séptember 5,
1978, to Revis, the low offeror at $16,319. 00.
wgkirchdgﬂtg%eria%zues’%tﬁgt the award to“Revis was
a breach!of 1ts requlrements contract.. Further,
Klrchoorfer contends that {the award 'is’; 1mproper because
the.. agency refused” to use formal advertlslng in the
reprocurement, did*net solieit current contractors
at the Fort and failed to act in a timely manner
on the reprocurement., Kirchdorfer states that it could
have performed the reprocurement work either under
its requirements contract or under a separate contract
for a maximum of $12,000 and should have been given
the opportunity to do so.
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The estxmated value dfggbe work ($12 000) on .the
two roofs, as calcuf"ted%151ng tha’ ‘prices in the requ1re-
ments contract,ﬁéz?ebﬁs thefcontract's MOL of $10,/000
per order. Honsxgrg;the protesteg ardues that each roof
constitutes’'a gpparate "r qu1rement" whose value is
within the MOL‘4nd *Should'|have bezn ordered individually
under the requirements co tract.“; ,u

'right o £ firsterefusgl"
whlch exceedgthe Moﬂ“

ey

eftiedracordindicatestthat

allyfggﬁ?gﬁ?!%IKﬂﬁsﬁHorfer

it wouldlbe.interested
hgiglﬁﬂooo,requlremen?%l
‘*‘l‘ ’
the ﬁ’"c‘i"ifk‘ oniy, i"ft’i‘ﬁ‘- "igere

laced ongptwoforders.eyiThe.
agency+states thatRitgine rpretedﬁKﬂ%chdorfer'sagggbonse
as a.rejections ‘Althou h.£yls oral¥reques t¥andgrefusal
may notﬁﬁ?@éabeenﬂln CONE tiidnce . With: the procedural

. rac Rth
orgallﬂnddflng'requlrements

requiréementsROL paragraph (c) 4since Kfrchdorfer&could
have’ accepted“thefwork un er- one»ordeﬁ*ﬁhrsuant“to
this,paragraph We: belleve tHe® conﬁ?gﬁ%lng offlcer”acted
reasonablygln v1ew1ng th1 “oral refusal as -a rejectlon
notice. Moreover,§there§ s some’questlon as to?whether
it would have beq& proper to reprocurp from Kirchdorfer
under the’ requlrements ‘contract since. the prlce for

the work would hiVe exceeded the original contract
price. See PRB Uniforms,!Inc., 56 Comp. Gen. 976
(1977), 77-2 CPD 213. Under the circumstances, we

do not believe there was a breach_ of Kirchdorfer's
regquirements contract. |

-

With respect to the reprocurement process, we
have held that when a profurementiis for the account
of a defaulted contractor} the stdtutes and regulations .
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ggyerning prqpureqsgt by the Government arn not strlctly
app ucable,:Ae%bspaceuhmerlcafﬁﬁnc £54 Compg Gen. .
1611'01974) /$7422; CBD 130 ;gbutgif. alcontractingiofflcer
dec desﬂgpLgonduct Al neiﬁﬁbmpetltlon for¥a1r=g£gcurement,
he ayrnot 1gnore thtﬁregulatlonSmreg§?dlng competitive
pgg_urementq ‘PRBLUNLEormS, ST Supra; gWe did net,
howdver,'thold thatéw'defaultedﬁcontractor has”an automatic

rig £ tqﬁbeisoli%it a.. %Efontractlng offlcer has

conyiderable  latiftudefinfdetermining the fg}'p‘ﬁroprlate

met odﬁpf reprocurement,?pr0v1ded his Hctions. are reason-—
ablafandfconsisténtiwith’ the{dutyﬁto?mltlgate damages.
Ikanrd Manufacturlqg§bompany, B—192316 November l,‘1978,
Ssggomp. Gen. _  ,.,78-2 CPD 315; HemetiVallex Flylug
Servlce,ilnc., B-191922, August 14, 1978, 78 2 CPD 117.

prga . w . i
J Def&%sé{Acqulsitlﬁ Rggulation (DAR) 8 eozﬁicb)
(19 eq%) prov1des thaEVif%a reprocurement {isifor a
quant v, not in: exgsgsﬁbf the! undeliveredgﬁuantlty
ternlnated for defauitﬁtbe requfrements for: formal

LS . il

ade £ mrr_‘are‘glnappl::.c:abé%f 1tHbeh gggpal advertls—

ing mag_ e ‘used Hete: the agency negotlated the}repro-

cuzement{in der%lEO uSEC 2 304%08) (2)7.(1977% )k whl“%h
(the ] 2%

el -

E?Vfﬁm’.vﬁThe agedby:states it ‘negotiated inforder

tigate Famages*ﬂ@égto insurevthegfﬁétaﬂfatlon
w roofsr efore W1nten, explalnlng hatgitvwas
nothiable ' toj begrn tH%Ireprocurement "untiai? lateéAﬁgust,

rt‘because Klrchdorfgg sfsurety tdokrnearl &fhree

monthisfto determine 'that :{tyWould not ‘Compleétedthe
wor nunder thquefaufted Fontract. Althoughgxlrchdorfer

bell.ves thereiwas SWEficient time to fE?halln,advertxse
théﬁreprocurement, con51der1ng*the latltude pnjoyed

by e agency under”our dec151ons and DAR 8- -602.7(b)

in dmtermlnlng the method of: reprocurenent we f£ind

no pbasis to object to the agendy's deterniination to
negoktiate. We also find no support in the record

for khe protéster's contention that the agency failed

to solicit an adequate number of sources under the
circumstances or that it should have again solicited
Kirchdorfer.:}
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_The remalning 1ssues——wh§iher the agency féﬁied ‘to
act in a timely 'manner and wheé het an;award shoﬁia“have
been made at.a price higher than the’ prlce Kirchdorfer
states it could: have performed at-—seem to bear on the
question of whather the agency properly met its duty
to mitigate damages. That is question for resolution
by the Armed Services Board of [Contract Appeals under
the disputes provision of the defaulted contract, rather
than by this Office. 4
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The protest is denied.

Deputy Comp qfrollﬁ’ éZFE ral
of tHe United States
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