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Decision re: Cloyd Dake Gull and Associates, Inc.; by Rchort P,
Keller, Deputy Cosptroller General.,

Contact: Office of the General Counsel: Transportation law.
Orqanization Concerned: Department of the Army: Corps of
Bnqj-ne.rSO

The protester objected to the rejection of its kid as
nonresponsive, Even thouah the solicitation specificatisn was
unclear as to the portion of contract work which was to ke
per formed ousite at the Government’s facility, a bid which vasn
conditioned on use of the Government facility for all of the
cov.tract work was properly refected aaz nonresponsive, Due to the
unclear provisions of the solicitation, the Governaent should
detersine whether the successful bidder included in its jrice
costs for work which the agency intends t¢ perform itself and
should take appropriate reme¢dial action., (Autho:/SC)
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MATTER OF: Cloyd Dake Cull and Associates, Inc,

DIGEST:

1. VWhere IFB required contractor performance of a portion of
contract work onsite at Government's fac{lity, bidder who
conditions its bid on performing all work onsite was non-
responsive since Government only of fered limited use of
its facilicy.

2. Fven though IFB specification was unclear as to portion of
work uhich contractor was required to perform onsite at
Government's fac{lity, bid which was conditioned on use
of Government facility for all of contract work was properly
rejected as nonresponsive.

3. GAO recommends that contracting agency should determine
wvhether succrssful bidder has included i{n its bid price
costg for work which the egency decided to perform with
its own forces in licu of performance by the contractor,
1f such costs have been Included, appropriate action
should be taken by the agency, such as contract price
modification.

4. Questions having no relevance to the protest need not be
answered.

Cloyd Dake Gull and Associates, Inc., the low vidder under
Invitation for Bids (IFB) No. DACW31-78-8B-0018, issuced by the
Corps of Engineers, protests the Corps' finding thet its bid was
nonresponsive,

The IFE required the contractor to "* * * provide all labor,

materialys, equipment and transportation necessary ®* ¥ * o classify,
catalog, process and input into Ohio College Library Center OCLC
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approximately 4000 titles of Corps of Engineerr Wateruvays
Experiment Station technical reports now shelved i{n the 0ffice,
Chief of Engineers Library.”" Part I, Section C, paragraph 1l of
the IFB additionally stated, "No material, labor, or facilities
will be furnished by the Government unless otherwise provided for
in the sclicitation,” (Emphasis supplied.) Amerduent No., 4 to
the IFB, amending Part I1 of the specifications, priovided the
following about the furnishing of facilities by the Goverrnment:

"(a) Tapes and cards will be produced through OCLC (Ohio
Collcge Library Center) terminal onsjte at the Office
Chief of Engincers library, * & #

*x " % & k

(c) The library will provide the whole OCLC package of
terminal, line and card sets. The hours spent inputting
data will be governed by library hours of operation.

® x ® * *

() * % % All inputting will be done onsite."

Cloyd conditioned its bid with the statement that "All work
will be done on site at the Library, Office of Chief of Fngincers."
Thus the Corps makes the argument that since ornly inputting is
specirically permitted to be nerformed cnsite, all other work,
including cataloguing, to be performed by the contracior would
have to be performed at its own facilities, rendering Cloyd's bid
nonresponaive,

wampbell Industries--Reconsideration, B-189256, Februa.y 3,
1978, 78-1 CPD 99, establishes that the availability or noan-
availability to a contractor of Government facilities can be a
material requirement in an 1IFB which has a substantial effect
upon the price of the bid., If the specifications allowed, as
the Corps maintains, that Government facilities (the Library,
Office of the Chief of Engineers (OCE) could bc used for a portion
of the work only, then Cloyd's bid, which wvas conditioned on per-
forming all the work of the contract at Government facilities,
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must be considered nonresponsive, Seer Kaiser Aerospace & Elec-
tronics Corporation, B-189326, August 2, 197, 77-2 CPD 73,

Besides amendment 4, just quoted, part II of the specifications
provided:

"IT, The following criteria must be applied to each report:

1, Classification Numbers

* x * % ®

(b) * * * For those reports belonging to a series
for which a predetermined call number exists it must be used
in accordance with the OCE library shelflist,

(c) Reports for which no coll number exists must have
call numbers assigned based on the Library of Congress
classification schedules and verifiecd againet existing call
numbers in the OCE library shelflist,

2. Descriptive Cataloging

* ® » * X

~(c) Verification of informatizn used In cataloging
will be done against the OCE lihrary main card catalog,
the Library of Congress National Union Catalog and the
Library of Congress subjecr headings (latest ed.)."

Cloyd argues that since part II of the specifications required
the use of the OCE library shelflist and main card catalogue,
available only at the OCE library, for classification and cata-
loguing, it is not possible to argue that the specificatlions allowed
the use of the library ror inputting only, and that therefore its
bid is fully responsive,

The Curps' Supplemental Report of August 29, 1978, states:
"The Contracting Officer in his Supplemental Report notes that
the protestor is correct in his contention thut the specifications
require use of the OCE shelflist and dictionary catalogue which
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are located only at the OCE library," Although it would appear
that this statement concedes that the use of Government facilities
was required for more than inputting by the spccifications, a
further Supplemental Report by the Corps dated September 21, 1378,
conditioned this statement as follows: '

"While the Government agreed [fn its Supplenental Rejort

of August 29]) that the use of the information contained

in the libravy cutalogue and shelflist were required

in the cataloguing and classification work to be performed
under this contract, this information is readily obtainable
from the reports themselves, which, in accordance with
Amendment 4, were to be transported to the contractor's
'acilities in weeckly batches of 75 reports, With respect
co perforping the research required to assure that existing
call numbers are not being reutilized, the Government's
library staff will per©orm this work before sending tte
reports on to the contractor.

Accordingly, it is the GCoverument's position that no
catalogue work was intended to be performed at the
Goverrment facilities # & %

We agree with Cloyd's contention that the import of part Il
of the specifications, althougn not specifically mentioning use
of the OCE Library, is that the library would actually have tn be
used for & significant amount of the classification and cataloguing
work because of the stated necessity of verification against the
OCE shelflist and catalogue. Additional support for Cloyd's con-
tention is found in the standards promulgated by OCLC into which
the specificatlons required the cataloguing and classification
information tc be input, These standards dictate that the OCLC
terminal, available to the contractor only at the OCE library,
be used in conjunction with the cataloguing and clarsification
process. The Corps is able to argue that the contractor need
use the litrary for inputting only hecause it waives contractor
performunce of some work required by certain of the specifications
and because it expects contractor performance that is not entisely
consistent with OCLC standards,
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It 1s quite clear from the Corps' veport of Sept.enbys
that the contractor's use of £he OCFE library for inpyti Hg o dy
i3 intended to be an essential Fequirement of the IFR , Ham's
ever, we belicve either that the specificarione were .de fict (y®
in conveying this intent or vere, viewed in the most faVyxa bl
Iight, reasonably susceptihle to move than one intery x¢ byt on o

It is also clear that since €loyd's bid was cond 4y dogre
on deing all the work on Governrmewt hTesigea, {t wan moMiges; posiy
sive under any reasonable iaterpr«tatdon of the speclfjRygl:ms,
Fven grunting that the GCE librurey would have to be u=ed So'vy
more than inputting, there 1s 3 s.ignificant amount of vArK *that

could be done at the contractor?s facdlitdies, which Clov{ reefshyed

to do under his bid,

Accorcingly, Cloyd's bid ves properly rejected. HRvevwr.s
we ave hy separate letter of todiy advising the Corps (Fug rthe
specifications used in this procuZement were at leaust ufdeara
that any future procurerents Lnwolydng processing hoolks {piteo
the OCLC system should clearly Indicate the operationm Ry bee
perfosmed by the contractor at f$ts ovn facilities as sl as
the conditions for use of the affected library; and tEuRk ghee
Corps should determine whether chere was financial prejsiifcee
to the Covernment as a result of rhe defective specdfdcAtfom
and take any action as may be appxopridate in the circepftpnees,
such as contrnct price modificagion.

Cloyd also asks a question telatdng to our bid pmoRest
procedures. 4 C.F.R. 20 (1978). 1t asks whether "presén
contract performance [by the sccomd low bidder) constAtuite|s)
'adverse agency action,' becausez dt is "contracting agerity
acquiescence in and active suppor®, of continued and subEtanmial
contract performance’? (Sec, 20.0(b))" The only functfos f
the term "adverse agency action'’ dn our procedures is (O es®aib-
lish a point from which timelinets of bid protests are meatiarzd,
Since timeliness is not involved IAn this protest, the qlgtHoa
involving "adverse agency actios”" {a Lrrelevant and ne:A otk
be answered.,
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Protest denied,

' f, ¢
Deputy Comptrollerkctr"&al
of the United States





