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VIATTER OF: McDonald and McMoore Enterprices, Inc.

DIGEBT:

1. One who offers a vessel for charter is bound'to furnish one
that is seaworthy and if no expreas warranty of seavorthinsas
is coata.nad in the charter party, the law will imply one.

2. .Absence of r.dar or loran vil® not make a vessel unseca-—
wurthy; however, lack of a radio and navigational equipment
will.

3. Bvideﬁée indicates veasel wuu-gnaeaw&?thy and if sarious,
ths charterer may tresat the contract as discharged even
after contract has been partieslly perfnrued.

4. Oral contracts for Government chattetn.such as was entpred
into here have been declared uuantorcclble because of a
etatute requiring that all Governwent contracts bhe in

+ writing.

5. Gov°rnnent will pay c;aiman* on’ ggantum meruiL and quantum
va‘ebat basie bur it must be shotm that Covernment ha:
raceived a benefit and the unauthorized goords or services
were expressly or legally ratified by authorized Goverument
officials.

f. Governiment did not raceive & henefit where sole purpose was
to.go from Pago Pago to Rose Island on official business
and trip was adborted because of unseaworthiness not the
fault of the Government.

LJohn E. Of Gr;n,. an. nuthorized certifying officer of the
bnited Stntea Depattnnnt offche Tnterior (Interior), has requested
an adVance decision on the propriaty of certifying a voucher for
paylnnt of-$1, 500. The voucher WAB presenteé by Mcnonald and
McMoore Enterpricen {sicl, Inec. (McDonald), for paymént of
transportation cha:aos for a charter trip from Pago Pago, Awerican
Samoa, to Rose Island {n the Pacific Ocean.
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Mr. 0'Crady, us on suthorixed cercifylng nfftclr, iy entitled
to aa advance decision by the Cowptrollar Ganeral on the quention
of law whether the transportation charges fov the charter should
be certified for payment. 31 U,5.C. 82d (1%70). And as Ttequired
by our proredures, Mr. (0'Grady has subuitted the originsl voucher
presented for certificacion. 52 Comp. Gen. 83 (1972).

Pereornel from the Hawaiian and Pacific Islands le&onal
Wildliife Refuges make periodic, trips to Rose Iasland as » part of
their refuge management activities, A trip was planned for
October 7, 1977, by Interior employees for a durati n of three
days,

.The Refuge Manager at Honoltlu callad the Office of Marine
RoLturces (OMR), GOVetnneﬁt of Samoa, to make arrangemcnts for

the .trip and to determine vhat vessels could be available._ The
'OMR Office Maneger indicated that McDonald was the only cantractor

at Paugo Pago capable of providing the serices requirzd. Because
of the distance from Honolulu to Pagc Pago, all arrangementr fcr
the charter were iade by the 'OMR Office Manager. The veosel

sr:lected {cnly two were availsble) was the "MERIDIAN" which the

ticlars vessel."

Office Manager described as a
Upon arrival in Pago Paso, :he Reiuge Manaser diacoVereJ that

the vessel was not au represented. However, he and four othe.r:

Interior employees embarked on the voyage to Rose Island. Tle;

_Refuge Manager terminated the trip prior to destination for h:alth

and safety reasons which included:
1, No radio contact capabilities with the main 1islands;
2. Engine failures related to dirty fuel;
3. No LORAN or other adequate locating devices;
4. Inability to determine locaticn with any accuracy;
5. Inadequate water supply;
" 6. Inadequate food; and

7. Inexperienced crew.
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" The original imvoice presented by McDonald was for 82,250,
duich represents & charter of th.ree Ciy: at $750'per day. The
Refuge Managur changed the invoice to indicate only two days,
the actual tima apenc on the veasel, or $1,300. McDonald has
agread to accept thic amount as its total charges for the voyuge.

The Cartiiying Officer ecatris that: "We believe that the
contractor ainreprelen:ed viie vessel and in so doing, endangered
the lives of govcrnlent personnel and crew -nnbexs. Safety con-
siderations made it 1l¢erat1ve to rei.m ro port.”

The CQrtifyins Officer requasts sdvice as to '+hat amount,
ir any. uhéuld be paid to the contractor.

Oua vho cffe:u [} vcaaal for charter is bound to furnish one
vc iltstuunch. tighc and seavorthy, unlass it 1s otherwise

J .

f(* rclsly-;*ioulaced, and if no expreas vnrrauty of seaworthiness
Cig cov“u- *c “4nthe Lh4 ter plrty, the luw‘will imply ore. Oxford
Paper Co. v. 'The'Nidarho.m, 32 G.S, 681 (193]); The C¢1edon1a,

157 U.s, 124 31895) g k v. Leathers, 97 U.S. 379 (1878).

It has henn held éhat the abaence of radnr or loran will not
make I(VEBBEl unaeaworthy. Pregident’of "TAdia v.: West Coast
Staamship Co.; 213 F. Supp 352 (D. Ore:: 1962). aff'd 327 F. 2d
638 (9th Cir. 1966). 2A Bénedict. on Admiralty, nection 64, 7
Ed. (1977). Hownvor. a’ Veascl may be declared unaeawor:hy for
lack of. a. Vadio.I?T’\J:jLJyL__ 60 F.2d, 737 (2d 011.11932). cert.

" den.JEdRtern Transportation’ Co. V. Hortharn: BargeYCorp., 287 U.S.
- 662 (1932).. easel "'MERIDIAN" was

The record“u ows that the v
without radio contaﬂﬁ with the main islandl and because of this
flct one could conclude ‘that the vesael’ was unseaworthy. Further,
the vessel ust be nupplied :with: the medna by vhich it csa be
safaly navigatcd. “2A. Benedict' on Admiralty, . section 66 7th Ed.
(1977).J The record also shows that the Captamn of the' veusel _
“HERIDIAN" was unabla to determine its location at sea in relation
to the location of. Rose Island. This too would seem to indicate
that proper navigatiou instruments were not available or if avail-
able, not capable of being used, snd such fact would also render
the vessel unseaworthy.

., .. Thus, in our oninion the lack of radio and navigational
equipment together with the other problems encountered on the
voyage by Interior employees are sufficient evidence that the

_
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vessel was imsesworthy. Aud 1if ;hdﬂtniitsl uasd‘worthin.so,ts
sufficiently serious, the chartercr may treat the contract'as
discharged even after the comtract has vocn partially parfcamad.

Scrutton On Charter Parties & Bills of Lacing, 47, 18th Ed,
(1974). \

However, the praceding quastion of seaworthiness presumess
that a valid charter controct was executed by the parties in-
volved. In United Stares v. American Renaissance Lines Inc.,
494 F.2d 1059 (D.C. Cir. 1974), cert. donied, 419 U.S. 102C
(1274), the court rendered unenforceabla an ors] charter agree-
ment between che Government and a privats shippst for the car-
riage of foodstuffs because aof a statute raquiring that all
Government . contracts be’ 1n writing., 31 U.S.C. 200(a)(1) (1970).
See also Llnrs V. “United "States, 95 U.S. C._539 (1877).i?0 Am,
Jur 2d Sh: 22&5&&155 (1973); 55 Comp. Gen, 833, 836 (1976) The
record Ahow3s ‘that the Re@use Manager entered 1ntc an oral con-
tract with M<Donaid’ throogh the Office Manager, OMR, Government
of Samoa, for the proposed trip to Rose lsland vn October 7,
1977. 1t was not un*il November 25, 1977. almost tws monthe
after the aborted trip, that Interior isdued & Orde: For
Supplies Ur Services. The Order was issued in resp-use to =n
invoice from McDonald. Thusg, following the precepts of the
court in American Reaaissance Lines, supra, the nral contract
of charter weuld be unenforceable.

It i8 wall recognized that, in approptiste circunstsnoss,
payment may be'/made for’ gervices randered on a quantum weruit
basis (the reasonsble value of work and labor), or for ‘joods
furnished on a quantum'valebat basis (the reasonable value of
goods sold and delivered). 46 Comp. Gen. 348 (1966). However,

‘before a righc to payment under that bssis may be recognized

it must be shown that the Government. has received a benefit,
and that the unauthorized: goods oT services ware expressly

or: legslly ratified by authorized officials of the Government.
Coast Marine and Industrial Supply Company, Ine., B-183043,
April 4, 1975, 75-1 CPD 208, See also Work v. Leathers, supra,
where the Court held. that a vessel owner is liable for the
breach of his contract bacause of unseawosthiness; however,

the user of the veasel would be liable on a quantum meruit
basis to the extent he uses it.
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. The record;qhows that the Government did not tece e
benefit hera which would antitle McDonald to its charter
transportation charges, The voyage vas arranged for the ucle
purpose of transporting the interior employues to Rose Islend
from I'ago Pago '>n official business., Thus, the Government
received no benefit when the trip was aborted through-no

fauit of tlie Govermiant for the roascns previoualy stated
. (unlenvorthlnall) and the employees wera forced to return to

Amevican Samoa with-ut accomplishing their mission. Ratiti-
cation would also not be forthcoming because Interior officials
have in effect suggested that paymaent should not be mada,

Accordingly, the request by McDonald for paymant of oharter
transportation charges of $1,500 is hereby deuied. We will
retain the original invoice in our files.

F (AU

Deputy Comptroller General
" of the Uniced States





