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Dear Mr. Peirce: 

IN REPLY 
REFERTO: B-191623 

May.101 1978 

This Office has received your letter dated April 4, 1978, inquir
ing as to the propriety of. certain pay practices which you state have 
been proposed by the United States· Forest Service. We infer from the 
attachment to your letter: that the Forest Ser vice is considering the 
possible use of a first~40-hour tour of duty for certain employees. 
You have inquired whether the proposed action would v:).ola te any law 
inasmuch as the· affected employees !_llaY be.required to work more than 
8 hours in a day without being paid.overtime therefor. 

We are unable at this time to render a fo:rma'.l decisicin on the 
question you have raised. Your inquiry relates to a proposed pay 
practice and; without a specific. case or example, any decision new 
would be speculative on our part. However, the following informa
tion is provided in order·to be of assistance to you. 

The basic statutory alithori ty tci establish workweeks for Federal 
employees is contained in 5 U.S.C. 6101 (1970). That authority is 
implemented by Part 610 of chapter ·l, title 5, :Code of Federal Regu
lations. Specifically, 5 C. F. R; 610 .11 (b) provides: 

, ' 

"When it is impracticable to prescribe a regular 
'schedule of definite hours. of ·duty for each work- · 
day of a regularly scheduled.administrative work
week, the he(id of an agency may estab~ish the first 
40 hours of duty performed within a period of not 
more than 6 days of the administrative workweek as 
the basic workweek; and additional hours of official
ly ordered or approved duty within the administrat.ive 
workweek a:re ·over time work . " 

We have held that these regulations premit~an agency to place any 
employee on a·first-40-hour workweek upon a determination that it is 
impracticable to prescribe a regular .schedule of definite hours of 
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duty for each workday. 
1976, copy enclosed. 

et. al., B-171947. 78, July 9, 

With respect to the payment of overtime compensation, 5 u.s.c. 
5542(a) provides, in pertinent part: 

"For full-time, part-time and intermittent 
tours of duty, hours of work officially ordered or 
approved.in excess of 40 hours in an administrative 
workweek, or (with the exception of an employee 
engaged in professiona;L or technical engineering . 
or scientific activities for whom the first 40 hoµrs 
of duty in an administrative workweek is the basic 
workweek and an employee whose basic pay exceeds 
the minimum rate for GS-10 for whom the first 40 
hours of duty in an administrative workweek is the 
basic workweek) in excess of 8 hours in a day, per
formed by an emp'ioyee are overtime work and shall 
be paid for, except as otherwi~e provided by this 
subchapter, at the following rat~s * * * .11 

Regulations implementing this authority are' contained -in 5 C.F.R. 
550.111, which provide in relevant part as follcws: · 

"(a) Except as provided by pa.ragraph (d) of 
this section, overtime work means each hour of_ 
work in excess of 8 hours in a day or. :j. 1 excess of 
40 hours in an administrative worl<week:,. 'f * * 

* * * * 
* ........ 

11 (d) For an employee for. whom the first 
40 hours· of duty in an administrative .. workweek 
is his basic workweek under 610.lll(b) of this 
chapter, overtime work 'means each hour of work 
in excess of 40 hours.·in an administrative work
week that is: 

11 ( 1) 9fficially ordered or approved, and 

' 11 (2) Performed by an employee, 
.. 

when the employee's basic pay exceeds the: rP-nimum 
rate for GS-10 or when the employee is eng;aged in. 
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professional or technica 1 engineeri~ or scie~tific . 
activities. For purposes of this section and section 
5542(a) of title 5, United.States Ccx:ie, an employee 
is engaged in professional or technical engineerfng 
or scientific activities when he is assigned to per
form the duties of a professional or support.techni
cian position in the physical, ma thernatical, natural t 
medical, or social sciences or engir:ieering or 
architecture." 

. . 
The above~uoted statute and regulations thus provide that all em.:.. 
ployees are to receive overtime pay when they perform officially 
ordered or approved work in excess of 40 hours in an administrative 
workweek o~ 8 hours in a day, except for employees who are on a 
first-40-hour workweek and whose basic pay .is above the rate for 
grade G S-10 1 step l, or. who are engaged in. professional, technical 
engineering, or scientific activities. Thus, while any employee 
may be placed on a first-40-hour workweek, the overtime regulations 
are clear in their requirement of qvertime pay for employees work
ing more than 8 hours in a day, unless they come within the· excepted 
classes . Bob9, supra. 

In addition to the above provisions of title 5 I United states 
Ccx:ie, pursuant to Public Law No. 93-259, .the Fair Labor Stan:l.ards 
Act (FLSA), 29 U.S.C. 201-209, was made applicable 'to employees of· 
the Federal· Government. In.54 Comp. Gen. 371 (1974), we held that 
the FL.SA is to ·be harmonized with title 5, c;:nd that Federal employees 
are to be paid in accordance with those proyisions ·of law most bene
ficial in the circumstances . Section 207 ( c( ·of title ·29 of the 
United .States Code states that no employer ~.118.11 employ any of his 
employees for a workweek longer than.40 hours unless the employee 
Teceives compensation not l?ss than one and one-half tirres his regu
lar rate of pay. Since the FLSA does not provide for premium pay 
for work in excess of 8 hours in a day, the proposal that employees 
be assigned to a first-4_0-ho·,_ir workweek would not violate. the FLSA. 

Accordingly, it does not appear from the information you have 
furnished us that the proposed practice would violate the law or 
Civil Service Com.'Tlission regulations. Ho.vever, if a dispute arises 

·.349 

as to the application of the proposed practice to an employee or group 
of employees, we will' be glad to give the mattr-\" further consideration. 
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In that eventuality, it would be helpful if the issue could be presen
ted as a joint request for decision with agreed upon facts. 

. Enclosure 

·sincerely yours, 

eµ-/µ;~ 
Robert L • Higgins > Q . 

·Assistant-General Counsel 
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