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= \¢ COMPTROLLER GENERAL OF THE UNITED STATES )
WASHINGTON, D.C. 20548

Inre refer to '
3-19‘%9 (ELF) MAR 30 1978

The Honorable Robert N, C. Nix, Chairman
Committee on Post Office and Civil Service
House of Representatives

Dear Mr., Chairman:

Further reference is made to jetter dated February 28,
1978, with enclosures, regarding and the
difficulties he has expserienced with respect to return rights to his
home of legal residence after employment oversesas.

The record indicates that I w2s employed in Japen
by J. F. Internstional, Inc., & Japanese firm, prior to accepting
an appointment with the Pacific Stars and Stripes, & nonappropriated
fund activity, effective June 24, 1874, However, prior to working
for J, F. International, I ad been employed by Lear
Siegler, Inc., s United States contractor, which had recruited him
" in the United States for a position in Jepan.

I iitia) appointment with Stars and Stripes was
for temporary full-time employment, but on July 23, 1874, this

~ time limitation was removed. Since [N was at first
only & temporary empioyee, the local civilian personnel office had
initially determined that he waa ineligible for either a llving
quarters allowance (LQA) or a trangportation sgreement. Yet,
upon the removal of the time limitation, the civilian personnel
office reconsidered its earlier decision and granted
both & LQA and a trangportation agreement. Relying on this,
I in Scptember 1974, releazsed his previous employer,
J. F. Intermatiom], from its contractual obligation to return him
to the United States,

Unimown to [N =t this t{me wes that the civilian
personnel office had found him eligible for the LQA and transpor-
fation agresment based under the provisions of Volume 2 of the
Joint Travel Regulations (JTR). A later message from the
Department of the Army informed the civilian personnel office
~ that JTR, Volume 2, did not apply to nonappropristed fund
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employees, but was only to be used for guidance. The controlling
regulations were actually to be found in Army Ragulation 230-2
para. 3-8 (change 1, February 17, 1971) which provided that the
allowances and differentials available to appropriated fund
employees overseas were only authorized for nonappropriated
fund employees who had been recraited in the United States by
nonappropriated fund activities or recruited overseas for assign-
raent to other overseas aress,

Cn the basis of this Dapartment of the Army message,

entitlements weore aguin reviewed, and the civilian
parsonnel office made a redetermination that he was ineligible for
a transportation agreement because he was & nonappropriated fund
smployae who had not bzen recraited for his position in the United
States. Moreover, ININNEEEENEEN w55 also found ineligible for
LQA because a3 a nonappropriated fund employee recruited over-
seas he did not meet the conditions set out in subssction 031, 12b
of the Department of Siate Standardized Regulations.

These determinations were made in October 1974, and since
that time [N has been seeking redress through admin-
istrstive channels, Mesnwhile, wasg appoinied to
an appropriated fund position on February 6, 1876, but was again
found ineligible for both 1.QA and a transportation agreament
because now he did not meet the requirements of the JTR, Volume 2.

However, effective November 4, 1978, the Department of the
Army did decide to authorize the payment of LQA to
although ft still would not authorize a transportation agreement,
The basis for this decision was the waiver provision of the
Standardized Regulations § 031,123 (TL:SR-226, November 11, -
1672) which granted the head of an agency the authority to watve
the LQA requirements of the Standardized Ragulations § 031,12b
upon the determination that unususl circumstances in an individual
case justified such action. However, since the Department of the
Army could find rio authority that would allow {t to waive the

regulatory requirem for ting & transporiation agreement,
it once again denied regquest, Upon learning of
this development, raised some additional arguments,

First, that the starting date of his L3A should not be November 4,
1978, the date of the letter granting the exception, but soms
earlicr date closer to the date of bis original request thus making
up for the administrative delay due to the slow appeals process.

- 2.
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Second, since his original transportation agreement had been
sxecuted in good faith effective June 24, 1974, and prior te the
civilian personnel office's receipt of Change 104 to JTRH,

Volume 2, dated June 1, 1874, the provisions of JTR believaed

by the parties to bes in effect at the time the transportation agreo-
ment was executed (Changa 85, November 1, 1872) should be
controlling, (Under this earlier proviszion, NG - x5 cs
that waiver of some of the requirements for a transportation
agreement was possible.) Finally, that JTR, Volume 2,

persa, 3a precludes cancellation of 2 transportation agreement
onca nagotiated.

In response to these arguments, the Army states that it s
Army policy to make LQA authorized by a wajver of the Stan-
dardized Regulations effective as of the date of the approval
letter, The Army further states that this policy was established
as the most equitable since each waiver case must be forwarded
through command chamnnels for approval and bacause 8 waiver
case is not analogous to a cage involving the correction of an
erroneous decision,

As to IR = rcument that Change 104 of JTR,
Volume 2, was not effective until the civilian Fersonn.al office
received it, the Army maintaina that Change 104 was effective
June 1, 19074, regardless of the date actually received, and any
agreement negotiated after June 1, 1974, based on a rescinded
provision of JTR, Volime 2, was void.

Finally, the Army denias that JTR precludes cancellstion of
a transportation agreement once it has been negotiated, but holds
 instead that an erronecous determination may be properly declared
void, ,

The statutory authority for the entitlements in dispute is found
in chapters 87 and 59, title 5, of the United States Code. The
regulations which implement these statutes and are of interest
here are: Volume 2 of the Joint Trave] Regulations, the Stan-
dardizad Regulations, and Army Regulation 230-2,

The general rale is that a congtruction given {o a law or
regulation by those responsible for carrying it out is entitled
to great weight and ought not te be overruled without good reason

1189




B~191419

and unless plainly erronecus. Mountain States Tele
Tel, Co. v. United States, 204 Ct. ClL. 382, . [
, o & 4 &)y Moraover, where an exarcise of
administrative discretion is involved, an agency action will only
be disturbed if it is cstablighed that #t is 80 clearly wrong as to
be arbitrary. United States v. Shimen, 387 U, S, 374 (.981);
Drucker v, Unfted States, 198 CI. CL. 335, 498 F. 2d 1352 (i974).

When the Army authorized LQA for q it was baging
its action on the Standardized Regulations § 031.1 1.:5R-226,
November 28, 1872) which grants LQA to those employees recruitad

outside of the United States who meet certain criteria.
howeaver, did not meet these criteria, Yei, the Standardized Rogula-
tions § 031, 12 also provide;

"Subsection 031, i2 may be walved by the head
of sgency upon date-x‘mvm"f{on that wwsual cir-
cumsgtances in an individual case justify such
sction, " (Emphasis added,)

Thus, under this waiver sion the Army was able to exercise
its discretion and grant 8 LQA. .

The Army, therefore, has the discretion to invoke this waiver
provision or not as it sees fit, It follows then that it is also
within the Army's administrative digcretion to determine the
effective date for any entitlement that might boe authorized by
waiver.

Conscquently, the Army hag established the policy of making
any such entitlement effective as of the date of the letter of approval.
This {8 a reasonable policy even if not the only one possible. Since
this policy has been established through the exercise of adminis-
trative dizcretion and does not appesr to be “'so clearly wrong as
to be arbitrary, " it controls the effective date of h
entitlement to LQA despite any other squitabls or moral consider-
ations that might be raisaod,

since NN -titiexent to a transportation agreement
is governed by Army Regulation 230-2 and not by the JTR as argued,
whethar or not & specilic JTR change was relied upon or some
other change was received by the personnel office after a certain

e
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date 18 not relevant, Yet, conceding for the moment that the JTR
do apply to situmtion and that he does bave a bona
fide residence in the United States, he would nonetheless fail to
qualify for a transportation agreement under the provisions of

JTR, Volume 3, para. C40082-3b{(2)2 (Change 85, November 1, 1972)
baving been employed by & Japanesse firm pricr to his mppointment
to the Stars and Stripes, and no walver of this provision being
available. As a nonappropriated fund employee, had
to meet the criteria of Army Regulation 330-2, para. 3-8 {changel,
February 17, 1971) which only authorized a transportation agree-
ment for nonappropriated fund employzes racruited in the United
States or recruijt casg for aasignment to other overs=as areas.
Therefores, since did not fail within these categories
he was not entitled to a transportation agreement in June 1874,

Yet, it is clear from the record that the civilian personnel office
did in fact authorige- -although erronecusly--a transportation agree-
ment for NN in June 1974, However, the general rule
is that in the absence of specific authority therefor, the United
States is not liable for the srroneous actions of iis officers, agants,
or smployees, even though committed in the performance of their
official duties, mxan. 348 (.985); 44 Comp. Gen, 337
(:984)., Thus, I is not entitled to a transportation
agreament mersly becanse one was erronecusly authorized by a
Government officer or smployee at the time of his appointment,

Nor is INNEEEEEEN now entitled to a transportation agreement
as an appropristed fund employee because JTR, Volume 2,
para. C4002 (Change 121, November i, 1975) only authorized 2
transportation agreement for the nonappropriated fund employees
hired overseas for appropriated fund positions who were initially
“precruited in the United States ynder conditions of smployment
ed for raturn transportation, ' Thus, since
was never entitled to a transportation agreement

‘as a nomappropriated fund amployee, he i not entitled to one as

an appropriated fund employee. Moreover, there {8 no authority
to waive these provisions of the JTR.

Accordingly, the Army's determinations appsar to be correct,
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We regret that our reply could not be mors favorable to your
constituent.

Sincerely yours,

_Peput¥ Comptroller General
of the United States






