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"ATTER QF: United McGill Corporation and Lieb-

Jacksaon, Inc.

DIGEST:

1.

Bidder's ursolicited descriptive literature may not
be disregarded where the circumstances are reason-
ably susceptible of a conclusion that the litera-
ture was intended to quallfy the bid. Therefore,
wthen such literature contains exception to stated
material requirements, the bid must be rejected as
nonresponsive,

Bid tnat exc;&de apolicanle taxes was properly
re1ected as nonrespenalve for deviating from the
IFB's tax lause regr-iring all bids to include
applicabie taxes.

Bid correction procedures are available only to
correct bids which are respongive to the invita-
tion., After bid opening, bidder may not Le given
oppertunity to delete nonresponsive conditions.

Where bid is subjecr to two reasonable interpreta=-
tions, ‘under one¢ of which it would be responsive
and .under the other nonresponsive, bid must he re-
jected as ambiguous. Bldder's acknowledgment ~f
amendment ot canceled IFB containing specification
requirements deVLatlnq fror terms of current IFB
rendered bid amquuous. Bid ‘muzt unequivccably
offer to previde, without exception, the requested
items in total conformance with the terms and specif-
ication requirements of IFB.

Responsivenessof‘bhiisdétermined.fromface of bid
itself at time of bid opening. Bidder should not
be allowed to explain meaning of bid after bid opening.

3. i .
Thece two bid protests were filed against the Army

Corps of Engineers' (Corps) award of a contract under
solicitation Noc. DACA3L-77-B-0080 (IFB--0280) which
requested tids to furnish au electrostatic precipitator
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system for the Lima Army Modification Center, Lima, Ohic.
United McGill CorporatlonJMrGill)a:guesthat the contracting
of ficer incorrectly considered unsolicited literature in its
bid as rendering the bhid nonresponsive. Lieb-Jackson, Inc.
{Lieb~Jackson) argues that its acknowledgment of an amendment
issued under a prior canceled wsolicitation did not render
its bid nonrssponsive. For the reasons that follow, we concur
with the contracting officer's conciusion that both McGill's
and Lieb-Jackson's bids were nonresponsive to the solicitation.

The McGill Prctest

The Corps found ‘1cGill's bid to be nonresponsive, be-
cause McGill included unsolicited information whlch the Corps
determinedtook material exception to the terms and conditions
of the solicitation. McGill « -ntards that the information
included in the bid package wzz not intended to yualify its
bid and should have been disregarded. In the alternative
McGill argues that the qualifications were de minimis and
should have been waived.

The solicitation . requested Jump sum bids te provxde and
inctall an elect'oqtatic precipitator couforming to ‘the de-
tailed specifications and drawings in the ‘solicitation. The
bidders were not requested to offer any particular model or
demonstrate how they would comply with the specificaticns.
Instead of merely indicating its price in the appropriate
space in the Schedule, McGill included the following perti-
nent documents in its bid package:

(1) A cover letter dated September 14, 1977 (the bid
opening date), signed by McGill's project manager, stating
in pertinent part as follows:

"United McGill is pleased to submit the enclosed
electrostatic precipitator systembid for the above
referenced preject.

"United McGill will provide a complete turnkey
installation of the elédctrostatic precipitator,
direct system, and appurtenances in accordance
with the bid document and addendum. The attached
proposal documents outline the scope of the work,
labor, material, and equipment United MeGill will

supply.”
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{2) A fourteen page letter dated GSer~tembier 12, 1977,
signed bv McGill’s president and a sales .. ineer, entitled,
"Proposai for Electrostatic Precipitator System® in which
the Table of Cor*enits 1llisted Section 1 “¥Fxclusions,"
The exclusion scction stated in pertinent pa.t as follows:

"United McGill makec certain exclusions listed
below, to he done or provided by the Owner or
added to our price later:

* * ® * *

b. &iles, use and any other non-payroll
taxes,.”

(3) standard Form 33, Solicitation, Offer, and Award, to
which was attached the General Provisions (Supply Contract)
dated November 24, 1275 which states in pertinent part:

W * * * :

23, FEDERAL, STATE, AND LOCAL TAXES (1971
NOV) (a) Except an otherwise prov*ded in ¢
contract,prices-ncludesallaqpl ¢aible e v,
State, and local taxes and cakiefs."

® * * * *

The IF3 contained no exception to this provision.

By letter of October 6, 1977, the contracting officer
informed McGill that its *~id had been rejected as nonrespon-
sive, because McGill had substituted its proposal for many
of the contractual and technical provisions contained in
the solicitation. The second reascn given by the contracting
officer, which we believe is dispositive, was that:

"k % * 'vou [McGill] gualified. your bid so that
it differed materially from the requirements
of the Government in another respect. Section
i2b of your proposal, pagel3, excluder payment
of 'sales, use and any other non-payroll taxes'

from the bid price. Althcugh the amount of these
taxes cannot be calcu’ated with any certainty,
they could potentially be very high. The Govern-
mant requires that these taxes be included in the




- ———

B~190418

bid price. Therefore, the exclusion of taxes
from the bid price is amaterial deviation which
constitutes a second basis for your bid being
nonresponsive. "

McGill rel:2s on Armeé Services Procurement Rejulation
(ASPR) § 2-202,.5(f) (1976) fror the proposition that unegolic-
ited descriptive literature will not be considered as gqguali-
fying a bid and will be disregarded unliess it is clear. from
the accompanying papers that it was the bidder's intent:
to so qualify the bid, Tnnominion Road Machinery Corporatiu..,
56 Comp. Gen. 334 (1977), 77-1 CPD B9, we analyzed the languzge
of ASPR § 2-205,.5(f) in the context of a case sgimilar to this
one. We held that it is sufficient for a £finding of nonrespon-
siveness that the uneclicited Jescrintive literature create
an ambiguity as to the bidder’'s intention to periorm.

Whether or not the accompanying literature can be ccn-
sidereéd - as qualifying a bid or rendering the bid ambiguous
is a function of whother there is a reasdnably perceivable
intended relationship between the unsolicvited document’s in
the bid package and tie ofrfer made in the solicitation. As
we stated in 49 Comp. Gen. 851 (1970) at 852:

"In our view the 1nt:ent of the bid must be
determined from a reasonable conq ruction of
its entire contents including any unstlicited
literature. If'the circumstarnces are reason-
ably susceptible of a conclusion that the lit-
erature was intended to gualify the bid or
if inclusion of the literature o=reates an
ambiguity as to what the bidder intended to
offer, then the bid must be rejected as non-
responsive to the invitation for bids. Sae
B~i66284, April 14, 1969, May 21, 1969, and
B-167584, Gctober 3, 1969. As we stated in
B-166284, April 14, 1969:

'The crux of the matter is the in~-
tent of the offercr and anything
short of a clear intention to conform
on the face of the bid requires
rejection.

* * * * *

'When more than one possible inter-
pretation may reasonably be reached
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from the terma of a bid a bidder may
not be permitted to explain the actual
meaning or bid intended since this would
afford the bidder the opportunity to
alter the responsiveness of the bid by
extraneous matecial.'

"Award Of a contract pursuant to formal advertising
may be made under 10 U.S.C. 2305(c) only to the low
responsible bidder whose bid conforms to the invita-
tion. We do not believe that statutory requirement
may be negated by a regilatory provision,. such as
Armed Services Procuremert Regulation § 2-202.5(f),
which presumes a bid to conform or be ungualified
where the intent of the bidder is ambiguous. Ct.
B-166284, May 21, 1969. Nor do we believe that the
invitation for bids may establish any arbitrary
conventions which provide that the clear ‘languige
of the bid will be ignored unless presented in a
particular form."

The quest:on before us is whether the included litera-
ture canbe said .to be reasonably susceptible of 8 corclusidn
that it was idtended to qualify the bid. 1In cur view the
repeated, Lefprenceq tc the solicita“ion in the ‘cevar letter
and attached "proposal" could rnasonably have been p-rceived
by the contracting officer as mking the inclunded information
a part of McGill's bid.

The literature, having a perceivable intended relation-
ship to McGill's bid, is subject to close scrutiny in order
to determine whether it contained deviations from the solic-
itation. Dominion, supra.. As p01nted out above, McGill took
exception to the requirement that it include all applicable
taxes in its price. In the event of ar :-ward on such a bid
the' contractor would be in a position to insist that the
contract price should be increzsed by the amount of any
applicable taxes, such as state and local taxes, contrary
to the tax clause of the invitation. This exception tv
including all applicable taxes in the bid was therefore a
material deviation from the terms of thr 'IFB. Allis~Chalmers

Material Handling Sales and Service, b-183228, May 6, 1975,
75-:1 CpPD 280. As we stated in 41 Comp. Gen, 289 (1961)
at 293:

"* x» * [W]le would not deem it appropriate to
impose upon the several contracting agencies
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the burden of evamining into the tax situation
of each biddur who may elect to submit a bid
price on an unsolicited vax-excluded basis,
and c¢f making unilateral determinations of
the amount of applicable taxes which may or may
not be correct and acceptable to such bidders.™

Since the <2ondition imposed in McGill's bid is a mater:al
variation from the exact requirements of the invitation for
bids, it may not be waived or corrected. Allis-Chalmers,
supra; 41 Comp. Gen., supra; ASPR § 2-405,

McGill also argues that the uusolicited documenta were
not intended to modify its, bid, and, to the excent ‘they dAid
s0, they were miqtakenly included in the bid package. To
that end, -relying on ASPR'§S 2-.06, McGill, after bids were
opened, submitted affidavits to arfirm the intended meaning.
Ye nave consistently held, noweveér, that bid correction pro-
cedures are available only to permit correction of bids which,
as submitted, are responsive tu the 1nv1tat10n. Such proce-
dures may .not be used to make them resp0n51ve To .permit
otherwise would b2 contrary to the principlz that bids may
nct be aTtered after bid opening to make them acceptable.

Redifon Computers Limited--Reconsideration, B~186691, June 30,
1977, 77-1 CPD 463,

Inasmuch as the issues discussed 'are dispositive of the
srotest, we do not consider the additional grounds relied
«+pon by the contracting officer in finding McGill's bid non-
resoonsive.

The Lieb-Jackson Protest

Prior to the current solicitation of August 22, 1977, the
Corps issued invitation for bids DACA31-77-B-0053 (IFB-0053)
on July 6, 1977, Zor the procurement of the same end item,
the electrostatic precipitator,

On July 8, 1977, Amendment 0001 to IFB-0053 was issued,
revising certain portions of the specifications concerning
coal analysis. Lieb-Jackson prepared a pid far this solici-
tation but was unable, for unexplalned reasons, to submit
the bid by August 3, 1977, the bid opening date. Since only
one nonresponsive bid was received by the Corps to this sc-
licitation, IFB-0053 was canceled.
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On Auqust 22, 1977, I1FB-0080 was issued. Tre only
revisions tu the solicitation Ffrom IFB-0053 were in the
technical specifications, including those concerning coal
analysis. The revised specifications concerning coal anal-
ysis in IFB-0080 varied from those contained in Amendment

0001, dated July 8, 1977 under IFB~-0053, the prior canceled .

solicitation. No amendments were issued to IFB-0080.

Lieb-Jackson submitted duplicate bids to IFB-0080,
Both bids contained an acknowledgement of Amendment 0001,
datad July 8, 1977, which had been previously issued under
the prior solicitation.

The Corps reports that the electrostatic precivitator
ir being procured to reduce pollutants emitted from coal-
rired boilers in its heating plant at Lima, Ohio. The
Government must specify 4in the solicitation the grade of
coal it intends to use in crder to cstablish the design
criteria, e.g. 8size, capacity, and efficiency of the elec-
trostatic precipitator.

The coal analysis specified in Amendment 0001 and refer-
enced in Lieb-Jackson's bid, established a collection eff16
ciency of 97%, a maximum_ outlet 1loading of 0.135 lbs./ 10
BTU, and a maximum unit capacxty of 50,000 1lbs./hbr. The c¢oal
analysis specified in IFB-0080 established a collection effi6
ciency of 98.5%, 2 maximum outlet loading of 0.12 1lbs/10
BTU, and a maximum unit capacity of 60,000 1bs./hr. Thus,
the coal analysig specifications set forth in Amendment 0001
can be met by an electrestatic precipitator which may not
be abl:to meet the coal a:'alysis specifications of TFB-0080.
The ccntracting officer, tnerefore, determined Lieb-Jackson's
bid to be nonresponsive.

Lieb-Jackson contends- that, a bid is not nonresponsive
by the reason of tae acknowledgment of a nonexistent amend-
ment and that such au acknowledgment should be waived as a
minorwinformality, citing 'Tdnhessee Valley Service, Inc,,
B~186380, June 25, 1876, 76_I—CPD 410, We disagree and find
TennesseeVallgzdxst;nguiahable. In that case, the original
bid package contained an  Addendum No. 1, dated February 25
1976, to the specifications which the bidder acknowledged as
amendment No. 1, iebruary 25, 1976. The bidder did not refer-—
ence anything in itsbid deviatlng from the requirements of the
criginal buipackage but merely confused the word "addendum"
with the word "amendment".
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At the very least, the reference in Lieb-Jackson's bid co
the prior ameandment containing different specification re-
gquirements rendered the **'4 ambiguous to a certain deqgree.
It became less than sufficiently clear whether Lieb~-Jackson
intended to furnish an electrostatic precipitacor:’a accord-
ance with the specification requirements of Amendment 0001
or those of IFB—-0080. Where a bid is subject to two reason-
able interpretations, under cne of which it would be responsive
and under the other nonresponsive, the bid must be rejected
as ambiguous. M. M.A, Barr, B-189142, August 3, 1977, 77-2 CPD
77; Rix Industries, B-184603, March 31, 1974, 76-1 CPD 210.
Lieb~Jackson's bid falls short of an unequivocal offer to
provide, without exception, the requested items 1in total con-
formance with the terms and specification requirenents of
the invitaticn.

Lieb-Jackon also argues that the electrostatic precipi-
tator it intends to furnish would meet the specification re-
quirements of both IFK-0080 and Amendment 0001. It has been
the consistent position of thisOffice that the responsiveness
of a bid, that is, the bidder's intention to comply with all
IFB specifications, must be determined from the face of the
bid itself at the time of bid opening. Transport Engineering

Company, Inc., B~185609, July 6, 1976, 76- 2 CPD 10. Furtner,
a bidder may not explain the meanlng of itnbid after opening
as such action would serve to undermine the integrity of the
bidding system and cause overall harm to the system of compe-
titive bidding despite the immediate adveéntage gained by a
lower price in the particular procurement. 40 Comp. Gen. 393,
397 (1961).

Accordingly, the protests are denied.

I??%ijai1lé

Deputy -Comptroller General
of theUnited States
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