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Decision re; Ohio “edical Incd :.mnity, Inc.; by Robert P. Ke¢ller,
Deputy Coxptroller General.

Contact: Office of the General Couniel: Prccurement law II,

Oorqanization Concetned: Department of Defanse: Office of
Civilian Health and Nedical P-ogras c¢f the Uniformed
Services; Nutual of Omaha Insurance Co.,

Authority: Preedos of Information Act (5 0.8.C. 552). 55 Coap.
Gen. 244, 53 Comp. Gen, 553. A.S.P. R, 3-5Cé€.4, BP-184194
(1978) ., B-190963 (1978), B-191797 ¢1578). E-191162 (1978).
B~191577 (1978). =4 C.Fr.R. 20.

The protester objected to the avard of a coptract tu a
bigher bldder. GAO has no authority tc decersine what
infcznation mnust he disclosed by Government ageacies under thn
Priedos of Information Act. The agency's evaluation that the
protester's proposal was deficient was correct because it did
not detail hLow services would be provided Jn one of the two
States coverad by the contract and beécause the recuired resunmes
nf kay personnel were not included. Offerors were responsible
for requesting copies of documents rsferenced in the
solicitation with which they vere not fasiliar. Selection of the
higher cost proposal was not objectionable since ccst was
astablished as the loast isportant eveluation factor.
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DIGEST:

1, GAO has no authority under Freedom of In-
formation Act to determine what information
must be disclosed by Government agencies,

2. Protest filed within 10 days of debriefing
is timely under GAO Bid Protest Procedures
since basis for assertion that agency did
not accept proposal most advantageous to
Government was derived from debriefing
rather than from earlier agency letter ad-
vising protester of award to competitor.

3. Where health benefits claims processing
gservices are to be provided for two states,
agency's view of proposal, which does
not detail how sr.rvices will be provided
in one of the states, as deficient is
reasonable when there has been no showing
that what will work in one state will
suffice for the other.

4, Where request for proposals requires of-
ferors to furnish resumes of key personnel
"to be assigned for direct work on the
project," proposal which states that sep-
arate unit will be established to perform
contract work but does not include resumes
of personn2l to be avsociated with that
unit is properly downgraded by agency
evaluators.,

———
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5, Solicitation which identified various manuals
and regulations bearing on contract perform-
ance and indicates their availability uwpon
request was not defective for failure to
indicate that one document had effect of
modifying another, Offerors had responsi-
bility for requesting copies of documente
with which they were not familiar,

6. Where cost is established as leasut important
evaluation factor, selection of higher cost
proposal is not aobiectionable, particularly
where proposal offeriny lower cost was
evaluated as technically inferior to !ore
costly proposal,

7. Evaluators' refusal to consider *discount®
included in proposel is prcper where “dis-
count™ is not certain either as to amount
or enforceability.

Ohio Medical Indemnity, Inc. (Blue Shield of Ohio)
(OMT}, protests the award of a contract to Mutual cf
Omaha Insurance Company (Mutual) by the Office of
Civilian Health and Medical Prcgram of the Uniformed
Secvices, Department of Defense (OCHAMPUS), for imple-
mentation and operation in Ohic and West Virginia
of a CHAMPUS Fiscal Internediary System as the result
of request for proposals (RFP) ¥DA906-77-R-0030, issued
August 26, 1977.

BACKGROUND

Briefly, CHAMPUS is a health benefits program ad~
ministered by the Secretary of Defense. The fiscal
intermediary contractor provides services necessary to
receive, adjudicate and pay health benefit claims from
eligible bencficiaries and providers of services to bene-
ficiaries of the program on &n acea basis, usually a
single state or group of rtates. Thec conf:ractov is
required to perform substantial administrative and
automated data processing {(ADP) tasks.

Five proposals were received as a result of the
solicitation. They were reviewed by a Source Selection
fvaluatior Board and then by a Source Selection Advisory

[
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Council, On December 12, 1977, the Council recommended
to the Source Selection Authority, Director, OCHAMPUS,

that Mutual be awarded the contract, which he approved

on December 15, 1977.

By letter dated December 21, 1977, the contracting
officer notified the unsuccessful offerors of thc award
to Mutual, the prices at which the contract was awarded
for the contract period and the reasons why each offeror's
proposal was not accepted, The contract was executed
by the <contractor on January 4, 1978 'and by the con-~
tracting officer on January 5, 1978,

Subsequerntly, OMI requestecd and received a debrief-
ing, which took place on February 2, 1978. By letter
dated February 10, 1978, received by this Office on
February 13, 1978, OMI protested the award to Mutual.

OMI contends that the evaluation of proposals was
faulty and that the contract :ras not proverly awarded
for the following reasons.

l. OMI's propvsal provided for approximately
$152,000 less in costs to OCHAMPUS during tne
contract year than did Mutual's pric:s and OMI
offered an additional savings of approxi-
inately §404,566 on hospital claims because

cf discounts available through Blue Cross
reimbursement contracts {which OCHAMPUS
disregarded in the evaluation} for a total
savings to the Government of approximately
$1.6 milljon dollars during the contract year
and two option years.

2. OCHAMPUS unjustly criticized OMI for
failing to identify with specificity how it
would verify prnvideyr licensure and accred-
itation in West Virginia.

3. OCHAMPUS improperly criticized OMI for
failing to demonstrate how the utilization

and peer review programs will benefit
CHAMPUS.

4. OCHAMPUS' concern that OMi would be un-
able to train persnns to administer the
"complex" CHAMPUS contract was unjustified.
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5. OCHANMPUS' downgrading o! OMI's proposal
for failure to reference the "CHAMPUS Interim
Instruction™ was unfair,.

FREEDOM OF INFORMATION ACT REQUEST

OMI also protests OCHAMPUS' refusal at the debrief-
ing to permit it to examine "its own evaluation file"
and to disclose "the criterla used in evaluating” OMI's
proposal. OMI contends that it will he unable to as-
certain 1f additional grounds to protest exist until
it has sucn information,

In response, the contracting officer states that
Defense Acquisition Requlation/Armed fervices Procure-
ment Regnlation (DAR/ASPR) 3-508.4(c) (1976 ed.) vbro-
hibits disclosure of point by point comparison between
the technical and management jroposals of offerors which
would have occurred had OM]I been allowed to examine
the evaluation file. He points out that a copy of the
Memorandum for the Source selection Authority prepared
by the Source Selection Adviswry Council has heen pro-~
vided OMI and that the Memoreandum contains the relative
runking of each offeror by the Source Selection Evalua-
tion Board and Source Selection Advisory Council for
the four major technical areas evaluated in the proposals
as well as the total combined evaluation points awarded
by the Council to each offeror for both its technical and
price proposa)l. The contracting officer also asserts
that the criteria used in evaluating OMI's proposal
constitutes "an intra-agency memorandum relating to in-
ternal practices * * * and is exermpt from disclosure®
and that disclosure would significantly "hinder and have
an adverse effect on" future OCHAMPUS procurements. (The
"criteria” referred to by both OMI and OCMAMPUS aprarently
refer to what is included in the initial, detailed
statements of the evaluators; the actual award criteria
were listed in the RFP),

OMI has filed a Freedom of Information Act (FOIA) (5
U.S.C. 552 (1976)) request with OCHAMPUS for this in-
formation. OMI requests this Office to intervene with
OCHAMPUS in regard to its FOIA request. Hc:aver,

"we have no authority under FOIA to deter-
mine what information must be Jdisclosed by
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Government agencies to the public¢, DeWitt
Transfer and Storage Company, 53 Comp. Gen,
553 (1974), 74-1 CPD 47, and thus there is
no basis for us to review [the contracting
agency's) FOIA decision or to furnish the
technical evaluation record to [the pro-
tester] ."” University of New Orleans,
B-184194, May 26, 1978, 78~1 C®D 401, See
also E~Systems, Inc., B-190963, March 28,
1978, 78-1 CPD 236.

OMI's remedy is through initiation of appropriate legal
actior in & U.5. District Court, if warranted. 5 1,.8.C
552(a) (3) (1976); DeWitt Trarnsfer and Storage Company,

supra.
TIMELINESS OF PROTEST

OCHAMPUS takes the position tha% OMI's protest as it
concerns the difference in price betwean OMI's and
Mutual's proposals is untimely filed under our Bid Protest
Procedures, 4 C,F.R. Part 20 (1978), because the protest
was filled more than "10 days after the basis for protest
is known or should have been known, whichever is earlier.”
4 C.F.R. 20.2(b)(2). OCHAMPUS states that while the
protest was not filed until February 13, 1978, OMI was
aware of the difference in price in the proposals after
receipt of the letter, daterd December 21, 1977, noti-
fying OMI that the contract had been awarded to Mutual.

We would agree with the OCHAMPUS position if the
protest allegation were simply that OMI was entitled
to award merely because of its lower priced proposal.
We do not read the allegation that way, however. Rather,
we vicw the allegation as an inherent part of OMI's
overall protest posture which is that the award was not
the most advantageous one that could have been made,
price and other factors considered, as required by the
RFP. In thls regard, the RFP indicated that price was
the least important evaluation factor. Thus, the
significance of the price advantage of JMI‘'s propcsal
would depcend both on the extent ©wf the price advantage
and on the relative assessment of OMI's proposal vis-
a-vis ¢ther proposals in the more heavily weighted
evaluation areas. OMI's other allegations indicate its
belief that OCHAMPUS erred in the technical evaluation
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of its proposal, and that if that portion of the evalua-
tion were properly done, the cost differential would
point to an overall advantage in favor of OMI. Details
concerning the evaluation of OMI's technical proposal
were not provided to OMI until it received the debriefing
on February 2, 1978, It was only then that OMI was

in a position to determine ihe relevance, under the es-
tablished evaluetion craiteria, of the cost differences.
Thus, the protest allegation concerning cost, when vicwed
in this light, clearly wars timely filed. Resdel
Engineering Corporation, '3-191797, June 29, 1978, 78-1
CPD 4C%; Metrcpolitan Cortract Services, Inc., B-191162,
June 14, 1978, 78-1 CPD 435,

EVALUATION

Section D of the RFF pat forth the evaluation cri-
teria in descending order of importance with technical
considerations listed before price. Technical proposals
were to be evaluated in four major categories, Admin-
istration, Utilization/Peer Review, Claims Proceseing
and Payment, and Maragement Capability, {in that order
of importance. Subcriteria under each major category
wera listed but not in any specific order of importance.
Paragraph D-1 of the RFP advised potential offerors
that technical "prcposals shall be evaluated on the basis
of the offeror's demonstraf.ed performance or its plan
for accomplishment of each function, with greater weight
being accorded to actual performance criteria."

The record shows that there wera substantial dif-
ferences between the evaluations by the Source Selection
Evaluation Board and the 5ource Selection Advisory
Ccuncil of the technical proposals. The Board ranked
OMI second and Mutual third while the Council ranked
OMI f£ifth or last and Mutual first.

The Council's relative ranking of the five offerors,
combining technical and price factors, was as follows:

OFFEFROR RANK ORDER TOTAL POINTS
Mutaal 1l 650
Blue Cross of 5.W. 2 607

va.
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Blue Cross/Blue Shield 3 593
of Central W, Va,

Union Fidelity Life 4 576
Insl COO .

OMI1 _ 5 574

Mutual received a score of 512 on its technical proposal
and a score of 138 for the price evaluation. OMI scored
416 on its technical proposal and received 158 pointe for
price. (We note that the points given for the price pro-
posal of Mutual are based on the "best and final" offer
without consideration of a late proposal which provided
the actual prices incorporated into the contract at time
of award.)

In its memorandum recommending Mutual for award,
the Council stated:

"The Source Selection Advisory Council's
final technical rank order placed Ohio
Medical Indemnity in the number 5 position
wherecas the Source Selection Evaluation Beoard
placed them in the number 2 position. The
basic difference is attributed to (1) the
offeror's almost cemplete absence of discus-
sion re the handling of West Virginia claims,
providers, and beneficiaries, and the related
aspect of hospital reimbursement and ut!liza-
tion and peer review. In additicn, the of-
feror's experience in administering a Gov-
ernment benefits program was very limited
(100,000 per annum) and the offeror's
understanding of the complexity of the CHAMPUS
program was also questioned, Finally, Ohio
Medical Indemnity Inc. proposed a cost .
reimbursement methodology for inpatient care
and claimed savings in 1976 totaling $404,000.
These savings do not meet the criteria
stipulated in Sectic)i D-2.C. since they are
not enforceable by law or contract and
therefore were not considered in the ranking
of prices.”

OMI's technical proposal dié make some reference
to West Virginia. For example, it stated that "[i]lnfor-
mation received from the physicians will be validated
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with the State Medical Boards in Ohio and West Virginia
and will be reaffirmed per.’ odically [by] reportg from those
Boards,® The technical proposal also stated: "Before

a claim for anv new provider is processed, the Provider
Affairs Department [of OMI] will check with the applic-
able certification hoard, state licensing bureau, or West
Virginia licensing bureau to determine if the proper
licenses and/or certificates are possessed.” The proposal,
however, contained very little else is the way of specific
infhrmation concerning services to be provided in Vest
Virginia. The agency's position in this regard is stated
as follows:

"The protester alleges that Ohio Medical's
proposal was uniustly criticized for failing
to identify with specificity how it would
verify provider licensure and accreditation
in the State of West Virginia. Section C-22
b.2(e) of the RFP required the offeror to in-
clude a discussion of a plan to administer a
provider relations information and service
program which would, inter alia, insure that
providers possess State licenses and certi-
fication as required and that they have not
been disqualified by OCHAMPUS. Ohio liedical's
proposal contains an adequate discussion of
its plan for provider relations in the State
of Ohio but is virtually silent concerning
such activities in the State of West Virginia.
The Cintracting Officer could not assume for
purposes of evaluation of the oroposal that

a provider relatiows program in the State

of West Virginia was included in the proposal,
* * ®

"The protester alleges that Ohin Medical's
proposal was criticized for failing to
demonstrate how its peer and utilization
review programns will benefit CHAMPUS and
further alleges that a review of the proposal
will demonstrate that these matters are
clearly spelled out. Reviews and evaluations
conducted prio: to the award of the proposal
revealed an adeguate description of a proposed
methodology for implementing and operating
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peer and utilization review. However, the
proposal is directed entirely toward the State
of Ohio with only a brief statement concerning
the State of West Virginia. That statement

is to the effect that similar arrangements
would be developed for West Vi.qinia upon
award of the contract, As there were no
statements ar to how and within what time
frame the arrangements would be made, the
proposal was considered weak as to per-
formance of peer and utilization review for
CHAMPUS claims arising in the State of West
Virginia, * * "

From our reading of the record, it appears that the
criticiam by OCHAMPULZ in these two areas was reasonable,
Clearly the OMI technical proposal is based upon OMI's
erxperience in Ohio and its association with several Ohio
Blue Cross plans, The OMI proposal does not discuss any
experience in Vest Virginia or present any detailed plians
for how services will be provided there. What OMI did
was to detail the steps it would take, refer to its ex-~
perience and prior arraiigements in Ohio, and leave
OCHAMPUS to assume that OMI would be just as able to
service OCHAMPUS in West Virginia as in Ohio. For example,
OMl's proposal indicated that OMI had established "ef-
fective working relationships with medical societies in
all 88 Ohio counties” and had "constant liaison" with
cocunty (roups and others; there was no indication at all
reagarding what relationships, if any, OMI had with West
virginia organizations, and no indication as to how OMI
would set up procedures in that state or with whom. Since
there may well be differences in what can be done in West
virginia vis-a-vis what was done in Ohio, and since
OCHAMPUS could properly concern itself, in effecc¢, with
an offeror's parcicular experience (here with respect
to West Virginia) as it would impact on the ability to
provide required services, we do not find OCHAMPUS'
concern to be without a reasonable basis.

The OCHAMPUS concern with OMI's ability to rrain
personnel (a concern not cnncifically mentioned in the
Council memorandum but made known to OMI at the debriefing)
stems from the absence from OMI's proposal of statements
corncerning the personnel to be dircetly involved in per-
forming the contract. Section (-22 of the FRFP required
a submission of a "[s]tatement of key personnel to be
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assigned for direct work on the project"” and "[r]esumes
* & * thar rlearly present the aquelifications relative
to the particular effort, Special mention should be
made of the relevant erperience of the personnel.”

OMI asgserts that its proposal included resumes "“of
cur key personnel, including those who would have assumed
direct operational iesponsibility for the program," but
did not include information aon "clerical personnel
specifically assigned to the CHAMPUS Program® because
OMI has no such personnel since it-is "not currently
2 CHAMPUS contractor.”

OMI's proposal d4id contain a listing, by cducation
and experience, of several individuals, including the
Senior Vice President, Operations and the Vice Presi-
dent, Claims., These individuals were identified as those
“directly responsible for the primary functions® of the
C!IAMPUS program. However, the proposal also stated that
"a separate CHAMPUS Administrative Unit within the Federal
Programs Section has been established for CHAMPUS claim

processing the management personnel specifically selected."

Other than brief identification of the supervisor of the
*Federal Programs Unit," the proposal contained no ap-
parent mention of those who would be associated with the
"CHAMPUS Administrative Unit." Thus, we think OCHAMPUS
reasonably could downgrade OMI's proposal for failure

to identify the "key personnel * * * assigned dlrect work
on the project.”

The remaining technical evaluation jissue concerns
the protester's failure to reference the CHAMPUS Interim
Instructions in its proposal. The RFP listed various
documents (the CHAMPUS Operations Manual, CHAMPUS Mem-
orandums, a Department of Defense Kegulation, and the
Interim Instruc.ions) bearing on OCHAMPUS operations
which were available upon reguest. OMI reauested and
received the CHAMPUS Operations Manual, but did not re-
gquest the Interim Instructions. No mention of the re-
guirements of those instructions was made in the OMI
proposal. Consequently, OCHAMPUS reports, the O!NI pro-
posal was viewed as evidencing OMI's "lack of familiarity
* * * with CHAMPUS law, regulations, policies and voro-
gram instructions" and OMI was informed at the debri-fing
that its prooosal "might have been improved" had thz
Interim Instructions beeih referenced. OMI asserts,
however, that the RFP did not put offerors on notice
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as ¢o the importance of those instructiona--that they
alter the provislons of the Operations Manual--and that
OCHAMPUS did not inform it that the proaram manuals

which it requested in the course of oreparing its propostl
"were jincomplete.”

We find little merit in OMI's contentions. The
RFP listed what were clearly docur 2nts relevant to
handling CHAYMPUS claims. Offerors were free to request
any or all of the dncuments, OMI cffers no explanation
as to why it believed it should be familiar with the
Opvrations Manual but not the Interim Instructions. Ve
Leliave the listing of the documents that offerors might
want to be familiar with, alcnga with the statement of
their avuilability, satisfied any obligation of the
agency to place potential offerorcs on notice of the
documrecnts making up CHAMPUS "law." Consegquently, we
do not find the PFP to be defective because it did
not indicate the effect of the Interim Instructione on
the Manual and we perceive no bisis for objecting tn
how OCHAMPUS viewed the OMI proposal.,

lith respect to the price evaluation, OCHAMPUS did
take into account the lower price associated with OMI's
proposal--ayg indicated earlier, OMI received 158 evalua-
tion points for price, while Mutual received 13 points.
Since price, however, was subordinate to the other
evalvation factors established for this orocurement,
the price advantage of OMI's proposal was outweighed
by the perceived teciunical superiority of the Mutual
proposal. Bell Aerospace Company, 55 Comp. Gen. 244
(1975), 75-2 CPD 168, and cases cited therein,

Nonetheless, OMI contends that the price advan’“age
of its prceposal was not adequately taken into account
because OCHANPUS erroneously failed to conzider the
"discount" offered by OMI. Subparagraph C, paragraph
D-2 of the RFP stated that "[d]iscouiits may be considered"
but "[s]avings must be enforceable by law or by contract."
OMI indicated in its proposal that savings were possible
through its affiliation with Ohio Blue Cross plans,
explaining that for fiscal year 1977 billed hospital
charges exceeded reimbursements on a cost basis for seven
of th%e Blue Cross plans in Ohio by cpproximately 4 percent
v - a net savings of approximately $404,000 to CHAMPUS,
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OCHAMPUS 4:id not consider the "discount" because
OMI's proposal "did not firmlv commit the hospital dis-
count," and "[i]t offered only a projected figure which
could noct be considered in price evaluation as there
was no showing [in the proposal] that such discounts
were enforceable by law or by contract. ; OMI contends
in its protest that the discounts are "enforceable
through the contract arrangements betwedn each of the
Ohio Blue Cross plans and their member hospltalb. Through
existing agency agreements and share of expense agree-
ments between Ohio Medical Indemnity and each of the
plans, these hospital discounts are fully applicable
te all lines of business, including the CHAMPUS Program."
OMI states that the discounts, which vary among Blue
Cross plans, are required by state law to be part of the
reimbursement contract between each Blue Cross plan and
its member hospital, and that Ohio Blue Cross plans which
admlnlstereo the hospital portion of the CHAMPUS program
in Ohio have agrerd to continue to fulfill this function
undar OMI's proposal nsn this RFP. OMI calculates that
“Iblased on a:tual CHAMPUS hospitul claims charged in
Ohio for fiscal year 1977 ($8,178,261), savings due to
hospital discounts were calculat2d to be $404,666" or
approximately 5 percent or hospital claims.

We agcee with OCHAMPUS that the "discpunw" was
properly excluded from f:he evalaation of OMI's cost
proposal. The proposal ¢did not commit OMI to any spécific
discount fiqure, and it 4.3 not show that the "discount"
was "enforceable by law or by contract."™ Although OMI
assarts that the "discount" is so enforceechle, it makes
ro claim that OCHAMPUS should have known thit in the
absence of a statement to that effect in OMI's propusal,
and it is clear that OMI's proposal itself did not offer
a disrount enforceable by the Government. Rather, what
was offered was the p0551b111tv" of lower claims costs,
which would depend on various factors not under the
control of the Government or OMI, This is significantly
different from a situation, for example, where an of-
feror "quarantees" a particular cost limitation and
the guarantee (s z ~ontractual commitment. See RCA
Global Communicationag, Inc.-—Recon51oerat10n, B-191577
Cctober 23, 1978, 78-2 CPD 292. Therelfore, OCHAMPU,
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properly excluded this proposed "discount" vhen con-
sidering OMi's cost proposal.

The protest is denied.

3.1 .

. g ]
Deputy Comptroll'é:‘igé'r'?eral
of the United States
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