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MATTER OF: Jean C. Marrs - Purchase Order for Laboratary
. Medical Services

DIGEST: Purchase order issued for medical laboratory
services Yy the Service Unic Director, Public
Heaith Service Indian Hospital, Winnebago,
Nebraska, to provide continued laboratory
covevage created a relatlionship that was tanta-
mount to that of employce-employer. Agencles
should ta%e timely and appropriate steps to
prevent this situation from occurring. However,
payment for services received under the extenuating
circumstances present may be made since It was
impracticable to obtain the needed services through
usuai channols,

This decision is in response to a request of September 9,
1977, by Ms, Elenor ¥, Clements, Authorized Certifying Officexr,
Indian Health Service, Public Health Service, Aberdeen, South
Dakota, for an advance decision as tc the allowability of a pay-
ment to Mrs. Jean C, Marrs, pursuant te purchase order No. 11916,
dated September 1, 19V7, for medical laboratory services during
the puriod August 19-August 22, 1977,

Tt is reported by the Service Unit Director, P.H.5, Indian
Hospital, Omaha - Winnebago, that Mrs., Marrs was hired for the
following reasons;

"It should be explained that without laboratory
services, thils faciljty cannot function as a
hospital, and that laboratory services cannot
be provided ‘unless people with the required
qualifications are available to do the work. On
all of the uccasions cited, there were no
gqualified rovernment perscnnel available to do
the work, and there was no time to hire through
lengthy Civil Service Employment Procedures, It
was a matter of either bringing a qualifled person
in to provide laboratory services or referring all,
patients to contract facilities, Since this had
beer done previously with no indication that {t
should not be, bringing the laboratory technoalogist
in again was not questioned and was obviously the
most practical solution,
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"In this geographical area, qualified pro-
fersionals and paramedics are rarely availavle
or willing to work for short periods of time on
short noktice., Therefore, when such people are
needed to maintain sevvices and keep the hospital
functioning, it becomes a matter of very quickly
locating 'someone' who is available and wilting to
come in. We do attempt to set up temporary inter-
mittent positions to be vtilized when necessary.
However, tlis Is very difficult and usvally nnt pos-
sible for the reasons stated, ner it is always
practical. For example, there are times when even
intermittent ewployees are unwlilling or unable ko
work when requested; yet, the hospital must continue
to function and provide services,"

The Director further raports that .rs. Marrs was the only
persnn working in the laboratory and there 'was nobody in the
hospital qualified to advise or assist her,"

The general rule eatablished by decisions of thic Office and
the Civil Service Commission is that perscnal servicas may not
be obtairned on a contractual basis and must be performed by per-
sonnel employed in accordance with the civil servije and clas-
sification laws. However, in prior cases where it was administratively
determined by the Government agency involved that it would be
substantially more economical, feasible, sr necessary by reason
of unusual circumstances to have the work performed by non-Governient
parties, and that was clearly demnastrable, we have not objected
to the procurement of such work through proper contract arrangement.
See 31 Comp. Gen, 372 (1952); 43 id, 390 (1963); 51 id, 561 (1972).
A "proper contract' for services under such language has been
recognized to be one in which the relationghip established between
the Government and the contract personnel is not that of employer
and employee., See 51 Comp. Gen, 561 (1972),

The basic issue is whether a contract creates what {s tanta=-
mount to an employer-employee relationship between the Sovernment
and the employee of the contractor. The criteris by which this
relationship is judged are those set forth in % U,C.C. § 2105(a)
{(1970), namely, as to whether an indlvidual is:
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1. appointed in the civil service by
a Federal officer or employ=e; -

2, engaged in the performance of a
Federal function under authority of law or
an Executive actj and

3. subject to the supervision of a
Federa) officer or employee while =ugaged
-n the performance of the duties of his
positicn,

In order to assist agenties to determine whether a contract
establiskes an employer-employee relatiounslip, the Civil Service
Conmisuion has listed six elements, Those elements, which are

set forth

in FrH latters 300-8, dated bLecember 12, 1967, and 300-12,

dated Auzust 20, 1968, are:

1, Porformance onu site,

2. Principal tools and equipment
furnished by the Government,

3. Services are applled directly
to integral efforts of agenclies or an
organizational subpart in furtherance of
assigneu function or mission,

4, CQGownparsble services, meeting
comparable needs, are performed in the
same or similar ageucles using elvil
service perscnnel.

. 5, 'The need for the type of service
provided can cessonably be expected to last
beyond one year.

6. The inherent nature of the service,
or tha manner in which it is provided, requires
directly or indlirectly Government direction or
supervision of cuontractor employees in ovder:

a. To aderuately protect the Government's
interast, or
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b, To retajn conirol of tue function
involved, or .

¢, To retaim full personal respon-
sibility for the function supported
in & duly authorized Federal official
or emp’oyee,

The six eiements relate principally to the third statutory
criterion concerning sunervision of the contractor's employee by
a Federal officer ur employee. That is, the proscribed super-
vision is frequently evidenced by these elements, The absence
of any one or 2 nunber of chem, however, would not mean that
supervision is not permitted by the contract, or present in the
actual work performance, but only that there is less lixelihood
of its existence,

In applying these criteria to this case, there cuan be no
guestion that the medical techrologist was engaged in a Federal
function., While there was no direct appointment by a Federal
officer which formally established an employee-employer relaticn-
ship, the record indlcates that the type work in question ordimarily
is performed in rhe .aboratory by qualificd Government personnel.
Fresunably the supervision present in Mrs, Marvs' case was the
same as that exercised over Covernment personnel performing such
work., Further, Mrs. Marrs could have been dismissed Lf her services
proved to be unsatisfactory., Accordingly, our view is that the
relationship created here was tantamount to that of emplover-
employee,

The specific purchase order may be certified for payment,
however, in view of the extenuating circumstances and the Indicated
satisfactory performance of the services for a compensation rate
that is considered to bn reasonable for the type of work performad.

When faced with a potential situation such as described by the
agency, appropriate and timely administrative steps should be
undertaken to obtain services through the persounel system. Leave
and traval assignmeuts of employecs should be scheduled in a.
manner to prevent a total absence of necessary Federal personnel
from the laboratory,

ﬂkff‘fﬁ. |
Deputy Comptrollex’ General

of the United Statea
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