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TRECOMPTROLLER BENERAL

DECISIDN OF THE UNITED B8'fATES

FILE: 5289763 DATE: October 12, 1977
MAT ER OF: Erie P. Schellin '
DICGEST:

1. Agency's determination to procure foreign and
domestic patent scrvices under single soiicita-
tion rather than break out domeutic services for
separate procurement will not be disturbed absent
clear showing of unreascnableneos,.

2. Precluston of particular offeror from procure-
ment dous nnt render specifications unduly re-
strictive where specifications reflect legitirate
agency nleds.

Eric P. $chellin protests as unduly restrictive
of competition request for proposals (RFP) No. W-10-
19561~-JHC -3, issued July 1, 1977, by the National
Aeronasuatice and Space Adwministracion Headquarters
Contracts Division (NASA), Washington, D. C.

The RFP contemplates award of three or more
ilentical indefinite quartity type contracts for the
performance of professional patent services concerniag
NASA's foreign and domestic patent dockets and re-
quires offerors to submit offers to provide all of
the services speclifiad in the statement of work.
These services include novelty searches, infrlangement
studies, validity studies, title searches, prepara-
tion and proesecution of U.S. patent applications,
preperation of foreign applications, foreign trans-
lationas, flling of patent applications in countrize
other than the United States, forefign patent prose-
cution, and payment of annuities.

) The protes:ter contends that the grouping of
foreign patent work with domestilc patent searches

and prosecution under a s8ingle RFP precludes firns
which have an experrise in only one of these areas
from submitting offers and, therefore, eliminates
smaller busiresses from rompeting. Tne piatester
believes the RFP should b: withdrawn and two new RFPs,
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one for foreign patent prosecution and one for patent
searches and domestic patent prosecution, should be
issued.

NASA concedes that the various interrelated
services could be logically arranged in différent
combinations. However, the agency belleves there 1is
no merit In procuring the services separately since
it has been NASA's experierce that most firms are
capable of performing all of the services required
ar.d because sgseparating out the domestic patent
searches end prosecutions for the protester, who
specializes in that area, would lead to similar re-
quests from other firms which might wish to compete
for similarly discrete areas of tha work,

The record indicatas that prior to 1974, NASA
did bresk out the work into sevaral combinations of
functionel areas for meparate procurement as now
suggested by the protester. This procedure was dis-
continued, however, bercause of the cxpense and ad-
ministrative burden of coordinating the overlapping
services. NASA describerc the difficulties in
separately procuring segments of the work as follows:

"The probklem arises in that the contractors
b1il1]l us on an hourly basis and that a con-
glderable amount of this time 1is spent by

the contractor in familiarizing himself with
the specifiec technology involwvad in the case.
If on: contractor completes all the work on

a case, he only has to spend this time once,
but wher a multitude of contractors are
working on & case, each one has to spend time
learning the technolagy and what services
have already been performed on the cise, thus
duplicating the work aad substantially in-
creasing the cost to the Government. This is
in addition to the time and costs that will be
necessary to transfer these cases from firm
to firm as each one performs its plecemeel
service un the case."

Two additional benefits in having one firm perform
all the work required on a particular case are ra-
ported to be a better work product from a firm knowl-
edgeable in the entire history of the case due to the
interrelation of all of the work entailed and the
availability of at least one of the forr anticipated
contractors to perform work cn a rush basis or in a
unique technical discipline when NASA requires 1c.
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The preparation and estatlishment of specifica-
tions to reflect the winimum needs of the Government
are matters primarily witihin the juriasdiction of thn
procuring agency, gsince it i8s Government procurement
officialy who are familiar with the conditinns under
which siwilar service- have been procured iu the
pest and are ganerally in the best position to know
the Goverr-ent’'s needs and best able to draft appro-
priate specifications. 38 Comp. Gen. 190 (1958);
B-176420, January 4, 1973; Paul R. Jackson Construc-
tion Conpany, Inc., et al., 55 Comp. Gen. 366 (1975},
75-2 CPD 220. Accordingly, we have rccognized that
the determination to procure by means of an overall
package approach rathrr than by separate procurements
for divisible 'portions of the total requirement is
within the discretion of the contracting agency and
will not be disturbed by our Office in thae absence
of a clear showing that 1t lacked a reasrnable basgis.
Allen and Vickers, Inc.} Amprican Laundry Machinery,
S4 Comp. Gen, k45, 452 (1974), 74-2 CPD 303; Coutrol
Data Corp., 55 Comp.'Gen. 1019, 1024 (1976); 76-1
CFD 276 Memorex Covporetion, B-187497. arch 14,
1977, 7%-1 CPD 187; Capital Recording L. any, B=-188015,
E-188152, July 7, 1977, 77-2 CPD [0; Burton K. Myers
and Company, B-187960, Septemher 14, 1977 77-2 CPD
___+ In view of NASA's statements and the overall
record 1ia this case, we cannot concludlc that a clear
showing of unreasonableness has been miade by the
prctester.

Furthermore, we note that this is not a case
involving a sole-source situation. Eleven proposals
were received from the twenty-~severn firms solicited;
nine of the eleven proposals are reportad to be from
small businesses. In this regard we have often stated
that the preclusion of one or more potential offerors
from a particular competition does not render a
specification unduly restrictive L{f, in fact, the
apecification represents the legitimate needs of the
Guvernment. Meworex Corporation, B-187497, supra.
Since it appears that NASA'e specifications are
reasonably related to its minimum needs, the de facto
exclusion of Eric P. Schellin from this competition
because the protester does not or will not cffer all
of the services specified in the RFP 1is not improper.
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The protest in denied.

foctsrL it by

Acting Comptroller General
0of the United States
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