DCCUMNENY RESUNE

030801 - [B2874122]

{Retroactive Promotiocns]. R-189675. October 7, 1977. & pp. ¢
enclosure (2 9p.).

Decision re:; ratricia Worden; J. Kim Lockyer; ty Robert PF.
Keller, Deputy Ccaptroller General.

Tssue Area: Personnel Management atrd Compensaticn: Compensation
(305) .

Contact: Office of the General Coursel: Civilian Personnel.

Budget Punction: General Governuoent: Central Persoinuel
Manageaent (805).

Organization Concerned: National Labor Relations Board.

Authority: Back Pay Statute (5 U,S.C. 5596). 5 C.FP.R. 550(H) .
P.P.M., ch. 511, sec., 7-1(a). 55 Comp:. Gen. &42. 55 Cunmp.
Gen. 44. E-18001C (197€). B=-1FE€915 (1977). Testan v. United
States, 424 0.5. 392 (197u).

John S. Irving, General Ccunsel of the National Labor
Relations Board, requested an advance declsion as to wvhaether the
agency Ray grart retroactive promotions to\tvo of their
employeas. The two employees filed a grievance which Alleged
that their promotions were delayed in violaticr of their
collective bargaining agreement, and this allegation was
supported by the agency fact findex. The reiroactive promotions
with backpay for these employees may be iar.emented. (Authkor/scC)
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THE COMPTROLLER GENERAL 5

OF THE UNITED BTATRES
WABHINGTON, D.C. 208484

L)

FILE: B-189675 DATE: Octobver T, 1977

MATTER OF: Patricia Worden and J. Kim Lockyer -~ National
Labor Relations Board - Retrosctive Promotions

DIGEST: National Labor Relaticns Board eaployees
filed a grievance alleging that their
promotions were deiayed In violation of
ccllective~bargaining agrezmeat, Agency
fact finder fou*d that a mandatory ozo-
visfon of agreement had l.een violated and
but for the violation employees would have
been promoted on earlier dute, Retroactive
promotions with backpay for these employees
nxy ba lmplemented under tha Back Pay
Statute, 5 U.S.C. § 5596. B~186916,

April 25, 1977; 55 Comp. Gen, 42 (197%5).

This action is 1n rabponse to’a reaquest for an advance decision
from Mr. Jotn S. Irving,” General‘Counsel, Hational Labu+ Relations
Boerd (NLRB), ac to whether: ‘nis asency may grant retroactive pro-
mot:ions to grade GS-4 with backpay to Pat+icia Worden and J, Kim
Lockyer, two Clerk-Stenographe; cmployees of the NLRB, Toecal 19,
Natinnal Labor Relations Board Unien' (NLRBU) on behalf of the two
emplc"'as ‘in question, filed a grisvance under the provialona of
the co.]ective-bargainiug agraemnnL\beLween the General Counsel
and: *Pn NLRBU, alioging that the Regional Diractor for Region 19,
Seatclu. Wuashington, violated the agreement by failing to timely
evaluate and promote Worden and Lockyer and sought retroactive
promotions and backpay for these employees as corrective action.

The grlevance progrvssed to s%ep 3 of the negotiated-grievance
prOcerura and was referred to Joseph E, DeSic, Associate General
Counsel, for fact finding and a decisicon. The step ? decision
estabiished the following facts and conclusions: .

"Patricia Worden and J, Kim Lockyer were hired
as Gs-3 Clerk-‘tenographers on August 23, 1°87C,
'and August 29, 1976, respectively. Article VI,
Section 4{b) of the éxtended Agreament provides
that GS-3 Clerk-Stenographers 'shall be eligible
for consideération for promotion' to the position
of GS-4 Clerk-Stenographer after serving 6 months
in grade at the GS-3 level. Alvhough Worden had
served 6 months in grade by February 23, 1977,
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and Lockyer had served 6 months in grade by March 1,
1977, the kegionsl Director did not conaider or
determine if either had demonstrated the ability

to perform at the next higher grade until March 18,
1977, when he executed a Stancard Form 52 for each
employee making their promotiocns effective on

Hﬂ!’ch 27’ 19:'7 .

"In contending that Worden's and Lockyer's promotions
should have beer effectuated at the beginaing of the
piy period ismediately after they had concluded

their 6-month time in grade requirements, the Unior
relies upon Article VI, Section 4{c) of the extendad
Agreement which provides, in relevant part, that:

'The time periods set forth in subsection
{b) are not to be interpreted to imply
automatic promscion, but merely establish

a progression rate where employees who

havo demonstrated their abiliry fe perform
the work of tne next higher grade level {
will be promoted, . .

"While Article VI, Section 4, of the exiended coritract
does not cull for the automatic promotion of those
enmployees who occupy the job clasaifications listed
therein, it does require that the Regional Director
ccnsider an employee's performance at the end of ths
specified time pericd, determine at that time if

the employee has demonstrated the ability to perform
at the next higher grade level, and promote the
employee if the Regional Director is satisfied that
the employee has demonstrated such performance.

"I have been advised by the Regional "Director that
the above-described delay in cona1der1ng and
evaluating tha ability of Worden and Lockyer to
perform at the ne:t higher grade resulted solely
from his belief, alieit incorrect, that Article VI,
Section 4(b) did not require him tc take any such
action at the conclusion of the 6-month time in
grade requirement. I have been further advised by
the Regional Director that he is satisfied that on
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B5~189675

the dates that they concluded their 6 months in
zade both Worden and lLockyer possessed and had
demonatrated the ability to perform the work of
the next h?zher grade and that they would have
been proncted effective the first pay period .
after 6 months in grade had it not beern for his
failure to timely consider their performance in
accordance with Artfcle VI, Section 4(b)} of the
extended Agreement,

"In view of the above, it is clear that had their
performance beer timely considered, hoth Worden
and Lockyer would have bean promoted as of tha
first pay pericd following the completion of

6 munths in grade, * * %

"Acc01ding1y, aubjec* te: the approv;l of the
umaptrwllcr Ceneral, the grievance is hLereiy
granted by making the promotions of Worden pnd
Lockyer to GS-4 retroactivaly effective to

".Pebruary 27, 1977, and March 13, 1977,
respectivaly, and by swarding them appropristae
bnckpay."

The Genersl Counsel concurred in the ahove-quoted decision ana
hae referred it to this Office for a ruling.on the legaljt, of the
ploposed ramedy. He correctly poin:s out that the remedy is
supported by our decision 55 Comp. Cen. 42, 44 (1975) that permitted
an agency to take prearbitrat!on adminisrrative action to retro-
actively change che effective dates of promution for certain
employees to the dates they became vligible for promotivn, sutject
to. a determination by the agency that the particular employees
would have been promoted to certain specified poaitions on their
elfgibility dates, but for the administrative, failure to timely
process such” wramotions 1n violation of the agreement., Although
the remedy adopted for' thege employees appeared to be arthorized
under the cited decision and similar decisions, the Gen-ral Counsel
in his submiesion questioned whether our holding in decision
B-180010, May 26, 1976, would prohihit implementation of the retro-
dWetive promotions for Worden and Lockyer,
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The violntion of mandatory provisions properly {rcluded in
a bargaining agre«ment or agency policy rhat directly results in
the reductica of pay and sllowances of specified employees is
an unjustified or unwarranted personnel action which may be
corrected under the Back Pay Statu'r, 5 U.S.C, § 5596, and Civil
Service Commission Back Pay Regulations contained in 5 C.F.R.
Part 550, subpart H, which authorizes retrocactive remedial action.
B-186916, april 25 1977; 55 Comp. Gen, 42, supra.

Cur decision of May 26, 1976, supra, involved a proposed
retroactive prowotion effactive on a date prior to the date the
porition had been reclasgified to a higher grade. That decizion
held that, pursuant to Civil Service Commission ragulations
contained in Federal Perasnnel Manual, chapter 511, section 7-1(a)
(July 1959 ed.), a reclassification setion may uot be made retro-
actively effoctive in the absence of a statute so proviaing.
Testan v. United States, 424 U.S. 392 (1976). TInasmuch as the
instant case does not involve a reclassificarion action, B-130010,
May 26, 1975, 1z inapposite to tihc renedv acopted,

Accordingly, the retroactive promotions with backpay ozdered
for Wirden &nd Lockyer may be implemented pursuant to authority
contained in 5 U.S.C, § 5596 and 5 C,F.R, Part 550, subpart H.

471(*14

Deputy Comptroller General
of the United States
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COMPFTROLLER GENERAL OF THE UNITED STATES
WABHING TON, D.C. S0

3-189675 Octover 7, 1977

Mr. William G. Kocol

Grievance Committee Chairperson

NLRB Union

c/o National Labor Relations
.Board, Region 13

Room 881 .

Everett McKinlev Dirl'asen Building

219 South Dearborn Street

Chicago, Illinois 60604

Deaur Mr. Kocol:

We refer to your letter of July 29, 1977, subject: Payment
of Backpay for Retroactive Promotions Pursuant to .1 Grievance
Decision, expressing your views on a case submitteec by the
General Counsel, National Labor Relations Beard Jur a decision.

We have consilderad your position in rendering our decision
of today, Matter of Patricia Worden and J. Kim Lockyer - National
T.aboyr Relations Board - Retrcactive Promotions, B-189675, copy

enclosed, wherein we a2llow the rctroactive promotions of the
above-named employees.

Your letter also contains commente concérning our statement
In 54 Comp. Gen. 312 (1974) ‘that when an agency has doubt as to
whether an awazd may be legally implemented 1t should request a
decision on the matter. You indicate that “doubt'" is subiari to a
wide range of interpretations and that iour instructiocs could be
eaployed by agencies merely to delay implementation of awards.

We would point out that our instruction merely implements
authurity that agency officials already have in 31 °J.5.C, §§ 74 and
82d, The purpose of these statites is to grant agency officials
tha right to obtain a 1uling on the ‘legality of a payment before
it’is made, Accordingly, our instruction merely states in our
decision the auvthority that agency officisis have by statute t»o
obtain rulings in advance of payments., Thus, we have no power
to limit thcse agency officials in the exercisa of their riguts.
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For this reason, it would be improper for us to irdicate that
decicions should only be requested when the factual situation
under coneideration conflicted with on2 of our decisions.

We trust this above information is rosponsive to your
inquiry.

Siancerely yours,

L ) %{ v .
Deputy Comptroller Genefal

of the 'Inited States

En:losure





