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Decision re: ratricia Uordnn; J. Kim Lockyer; by Robert P.
Keller, Deputy Ccaptzoller General.

Tssue Area: Personnel Management ard Compensation: Compensation
(305).

Contact: Office of the General Counsel: Civilian Personnel.
Budget Function: General Government: Central Personnel

ManageAent (805).
Organization Concerned: National Labor Relations Board.
Authority: Back Pay Statute (5 U.S.C. 5596). 5 C.F.R. 550(H .

F.P.M., ch. 511, sec. 7-1(a). 55 Coup. Gen. 42. 55 Cump.
Gen. 44. B-180010 (1976). B-1Ef91S (1977). Testan v. United
States, 424 O.S. 392 (1976).

John S. Irving, General CcuDsel of the National Labor
Relations Board, requested an advance decision as to whether the
agency say grant retroactive promotions ti\,two of their
employees. The two employees filed a grievance which alleged
that their promotions were delayed in violatict of their
collective bargaining agreement, and this allegation was
supported by the agency fact finder. The retroactive promotions
with backpay for these employees may be ispiemented. (Author/SC)
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MATTER OF: Patricia Warden and J. Kim Lockyor - National
Labor Relations Board - Retroactive Promotions

DIGEST: National Labor Relations Board employees
filed a grievance alleging that their
promotions were delayed in violation of
ccllective-bargaining agremcat. Agency
fact finder found that a mandatory pro-
vision of agreement had been violated and
but for the violation employees would have
beun promoted on earlier dhte. Retroactive
promotions idth backpay for these employees
may be implemented under the Back Pay
Statute, 5 U.S.C. 4 5596. B-186916,
April 25, 1977; 55 Comp. Gen. 42 (1975).

This action is in raesonse ta' a request for an advance decision
from Mr. John S. Irvins oGeneral'Counse1, National 'Labuo Relations
Bocrd (NLRI), as to whethar-nis aSency may grant retroactive pro-
motions to grade GS-4 with bac[:pay to Patricia Worden and J. Kim
Lockyer, two Clerl-Stenograpbe': employees of the UiLRE. TLocal 19,
National Labor Relations Board Union' (NLRBU) on behalf of the two
apli'vzas In question, filed A grievance under the provisions of
the co'Aective-bargiaining agieemenugbetween the General Counsel
andeJt'a NLRBU, allctging that the Regional Director for Region 19,
Seattle, Washingtoni, violated the agreement by failing to timely
evaluate and promote Warden and Lockyar and sought retroactive
promotions and backpay for these employees as corrective action.
The grievance prograissed to ttep 3 of the negotiated-grievance
proce6ure and was referred to Joseph E. DeSio, Aseociate General
Counsel, for fact finding and a decision. The step 3 decision
established the following facts and conclusions:

"Patricia Worden and J. Kim Lockyer were hired
as GS-3 Clerk-Etinographers on August 23, 197CQ
and August 29, 1976, respectively. Article VI,
Section 4(b) of the e'xt"ided Agreement provides
that GS-3 Cletk-Stendgraphers 'shall be eligible
for consideration for promotion' to the position
of GS-4 Clerk-Stenographer after serving 6 months
in grade at the GS-3 level. Alhough Worden had
served 6 months in grade by February 23, 1977,
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and Lockyer had served 6 months in grade by March 1,
1977, the kegional Director did not consider or
determine if either had demonstrated the ability
to perform at the next higher grade until March 18,
1977, when he executed a Standard Form 52 for each
employee making their promotions effective on
March 27, 1977.

"In contending that Worden's and Lockyer's promotions
should have beer effectuated at the beginning of the
pay period iurnteliately after they had concluded
their 6-month cime in grade requirements, the Union
relies upon Article VI, Section 4(c) of the extended
Agreement which provides, in relevant part, that:

'The time periods set forth in subsection
.(b) are not to be interpreted to imply
automatic promotiob, but merely establish
a progression rate where employees who
havn demonstrated their ability to perform
the work of tne next higher grade level
will be promote,. , . t

"While Article VI, Section 4, of the exteindJed rofitract
does not cell for the automatic promotion of those
employees who occupy the job classifications listed
therein, It does require that the Regional Director
consider an employee's performance ar the end of the
specified time period, determine et that time if
the employee has demonstrated the ability to perform
at the next higher grade level, and promote the
employee if the Regional Director is satisfied that
the employee has demonstrated such performance.

"I have been advised by the Regional Director that
the above-described delay in considering and
evaluating the ability of Worden and Lockyor to
perform at the neict higher grade resulted solely
from his belief, albeit incorrect, that Article VI,
Section 4(b) did not require him to take any such
action at the conclusion of the 6-m6nth time in
grade requirement. I have been further advised by
the Regional Director that he is aRtisfied that on
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the dates chat they concluded their 6 months in
gxada both Warden and Lockyer possessed and had
demonstrated the ability to perform the work of
the next !hIgher grade and that they would have
been promoted effective the first pay period
after 6 months in grade had it not bean for his
failure to timely consider their performance in
accordance with Article VI, Section 4(b) of the
extended Agreement.

"In view of the above, it is clear that had their
performance beers timely considered, both Worden
and Lackyer would have bean promoted au of the
first pay period following the completion of
6 munths in grade. * * *

I'Accoldlrgly;v subject to the approval of the
coptrller General, the grievance is hereby
granted by mak'ng the promotions of Warden end
Lockyer to GS-4 retroactively effective to
'Pebruary 27, 1977, and March 1, 1977,
respectively, and by awarding them approprfrte
backpay."

The Genersl Counsel concurred in the obove-qtoted decision anu
hat referred it to vhia Office for a rulingon the legality of the
proposed remedy. He correctly points out that the remedy is
supported by our decision 55 Camp. Gen. 42, 14 (1975) that permitted
an agency to take prearbitration administrative action to retro-
actively change the affective dates of proruotion for certain
employees to the datea they became eligible for promotion, sutject
to a determination by the agency that the particular employees
would have been promoted to certain specified positions on their
eligibility dates, but for the administrative failure to timely
process such :r6motions in violatioxi of the agreement. Although
the remedy adopted for these employees appeared to be avthorized
under the cited decision and similar decisions, the Gen ral Counsel
in his submiesion questioned whether our holding in decision
B-180010, May 26, 1976, would prohihit implementation of the retro-
active promotions for Warden and LOacyer.
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The violation of mandatory provisions properly fucluded in
a bargaining agrenmett or agency policyr.hat directly results in
the reduction of pay and allowances of specified employees is
an unjustified or unwarranted personnel action witch may be
corrected under the Back Pay Statuer. 5 U.S.C. 1 5596, and Civil
Service Commission Back Pay Regulations contained in 5 C.F.R.
Part 550, subpart H, which authorizes retroactive remedial action.
B-186916, April 25 1977; 55 Com.. Gen. 42, supra.

Our decision of May 26, 1976, supra, involved * proposed
retroactive promotion effective on a date prior to the date the
position had been reclassified to a higher grade. That decision
held that, pursuant to Civil Service Commission regulations
contained in Federal Personnel Manual, chapter 511, section 7-l(a)
(July 1969 ed.), a reclassification action may tot be made retro-
actively effective in the absence of a statute so providing.
Testan v. United States, 424 U.S. 392 (1976). Inasmuch as the
instant case does not .nvolve a reclassification action, 8-180010,
May 26, 1976, is inapposite to tue re'aedyi aeopted.

Accordingly, the retroactive promotions with backpay ordered
for Wlrden and Lockyer may be implemented pursuant to authority
contained in 5 U.S.C. S 5596 and 5 C.F.R. Part 550, subpart H.

Deputy Comptroller General
of the United States
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Mr. William G. Kocol
Grievance Conmittee Chairperson
NLRB Union
c/o National Labor Relations

Board, Region 13
Room 881
Everett McKinley Dirl!sen Building
219 South Dearborn StreeL
Chicago, Illinois 60604

Dear Mr. Kocol:

We refer to your letter of July 29, 1977, subject: Payment
of Backpay for Retroactive Promotions Pursuant to a Grievance
Decision, expressing your views on a case submittec by the
General Counsel, National Labor Pelations Board Ctr a decision.

We have considered your position in rendering our decision
of today, Matter of Patricia Worden and J. Kim Lockyor - National
Labor Relations Board - Retroactive Promotions, B-189675, copy
enclosed, wherein we aLlow the Tetroactive promotions of the
above-named eaplcyees.

Your letter also contains comments concerning our statement
in 54 Comp. Gen. 312 (1974) ;that when an agency has doubt as to
whether an award may be legally implemented, it should request a
decision on the matter. You indicate that "doubt" iq sub.atrL to a
wide range of interpretations and that our instructions could be
employed by agencies merely to delay implementation of awards.

We would point out that our instruction merely implements
authority that agency officlala already have in 31 -J.S.C. If 74 and
82d. The purpose of these statautes is to grant agency officials
the right to obtain a ruling on the legality of a payment before
it-ia made. Accordingly, our instruction merely states in OLr

decision the authority that agency officiris have by statute to
obtain rulings in advance of payments. Thus, we have no power
to limit these agency officials in the exercise of their rig'tts.
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For this reason, it would be improper for us to -idicate that
decicions should only be requested when the factual situation
under consideration conflicted with ont of our decisions.

We trust this above information is rosponsiva to your
irquiry.

Sincerely yours,

Deputy Co nea '
of the United States

En'zlosure
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