DOCUNENT RESUSE

08032 - [(C34808391)

(Changed per Dies Rate for Travel and leaporary on:tou,h
Alaska]. B-189537. December 11, 1978. S pp.

Pecision re: James C. Wilkipsor; by Bokert ¥. Kellex, Depsty
Comptroller General.

Contact: Office of the Genmeral Counscl: Persoanel law Batters I.
Orqanization Concerned: Butreau '0f Land Nanageseat..
lntho:itn Hexitorious Claims Act [of] 1968 (31 U.§.C. 236,.. 5
3.C. . 5702(n) . 03B Circular A-56. BCB Circular i-7,
3-190011 (1978). B-183633 (1975} . B=-177817 (19713). l-173927
(1971). B-182328 (1975). B-133286 (1979).

A determination vas .teguested i3 cwloctim.\ With {L,ho
allowmble rate of per dlea payaeat for an empluyes: addle
traveling and ocrupyiag teaporary guartects ia. cuanuoa with .
transfor from Arizona to Alaska. .fThe prioxr per dies xltc ro! $40
vas disallowed, -and the eaployee was eatitled el.l.y tiithe’ nw
‘of $20 prnci-uo& by a senotandes isswed by the ageacy with an
effective date prior to the travel and sxpenses. lowever, . siace
denial of reisburseasnt resulted froas administzative failures ia
isplenenting the chuange, the rate reductioa vas substuntial, and
the employmse was not zdvised cf the changy amnd actad ir good
faith in relying on travel orders, the satter werraaty :opo:tiug
to the Congress for consideration as a nri.toriou claim. tl!l'
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‘YHE COMPTROLLER ouu.um.‘-’"l
OF THE UNITED STATES
VWABHINGTON, D.C. 20BADB

FILE: B-180537 OATE: December 11. 1978

MAT "ER CF: James C, Wilkinson - Per Diem Rate - Alaika

VIGEST: “Claim of civﬂian amjiloyéo of Department of
Interior, transierred from Phdenix, Arizona,
to Fairbanks, Alaska, for per‘diem allowance
in corinection w!’ h expenses ﬁ‘}curred while
traveling and occupymg emporary quarters at
prioriper diem rate'of $40 iz'd1iallowed. Em-
plo; de‘only entitled to per em ‘at $20 rate
prescribed by instruction morandum issued
by-agency with aa effective’ dnte priorto in-
currence of travel and’ temborary quarters
expenses, r.otwithetanding z'a.ct that claimant
was }not advised and was’ umaware of reduced
per; dlem rate-for Fairban]a 's, . Alagka. However,
siﬁce 'denial of reimbursement resulted from
adfainistrative failures in implementing the
regulatpry change in rate of per diem; rate
reduction was so substantial; and claimant ‘was
a GS-5 employee who dcted in good raith reliance
on travel oxders and representations of agency
officials, equities warrant reporting claim to
Congress under *leritorious Claims Act,
| 31 0.58.C. § 238
' Tth ar'tion arises in response to.a request by Mrs. Mary M.
Rydquist,, an authorized certifying officer of the Bureau of Land
Managcment United States Department of the Interior, for a
determination in cé.mection with the claim of Mr, James C.
Wilkifison, an employee of the agency, for travel and temporary
quarters ‘expenses incurred by him incident to his change of
official sthtion from Phoenix, Arizona, to Fairbanks, Alaska,
in January 1973.

By Tra}r\el Autho“iz&tion NoI' bﬁé‘c '99, dated Novemi:er 3,
1872, Mr. Wilkinson was transferr\\' !from Phoenix to I‘a:.;brmks.
He was authorizéd a per diem. allowilnce, w}ule in travel statas, at
the rate of $20 per day’while“in the Thited Stntes, $31 while in
Canada, and $30 in Alaska. His autliorized rate of per diem while
occupying temporary quarters was $40 per day, payable at the
established percentage rates for each 10-day period,
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On November 17, 1972, Instrucgion Memorandum No. 72 343
Change 1, was issued to "All Bureau Officials' by the Auslstnnt
Director, Administration,, Bureau of Land Management, D;.'.part-
ment of the Interior, Washingtoa, D.C., and standardized the per
diem rate at §'20 for changes of official atation and occupancy of
temporary quarters for all posts of dut¥ including Fairbanks,
Alaska, The modification pertained to.''ell travel in connection
with a transfer of duty station beginning on or .after December 1,
1972 % # %, " Prior to this change, the per die:. rate for Fairbanks
was $40 per day.

Mr, Wilkinson began his travel on December 12,1872, He later
¢laimed his temiporar juarters allowance on a form: *hat had been
furnicshed hira before he tegan his travel by the, Offic e of the Direc-
tor, Portiand Seriice Center. The form was red-lined and changed
in ink to reflect pr diem allowances in Alaska based on the per-

#centages for each 1fj-day period based dpon a $40 per diem rate
Ifor Fairbanks. The Tform was sent to him along with liie travel
! suthorization. The Yecord shows that at the time of he transfer
the employee was a Gueologist, grade GS-5,
i

On January 9, 1873, Mr. Wilkinson's original travel a- : .norlza-
tion was amended by the issuance of a second Travel Authox fzation
No. SPEC-99* Amend #1, which qunted a per diem allov. ance o
$20 per day for his transfer to Fairbanks, Ala; ;a.

The agency Btatt‘s that apparently Mr, Wilkis 'son was not advired
of the change in pur'diem rates prior to. his transtér. He reports
that before and after his depariure from Phoenix, He was 1&d to
believe by officisls of the Portland Service Center tnat his per diem
while traveling and while occupying temporary quari:Ts would be at
the base rate of $40 during his first 30 days in Fairbanks. He states
‘that,. as it {ur ncd out, it was necessary for him and his family to
occupy tempor ary: quax ters for 39 days as the home which they pur-
chased was n:4 vacated'until January £0, 1873, Mr. Wilkinson
reports it was not ‘unti1'his arrival in Fairbanks that he wis informed
that the 340 per diem rate quoted to him by the Portland office had -
been reduﬂed to $20,

The agency reports that it is poss:ble “that Mr, Wilkinson was
not advised of the change in per diem rates as all amployees ‘of the
agency do not see copies of letters or instruction memorandums
addressed to "All Bureau Usficials.'" As a result of the change in
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per dtem rates, the eum of $511,34 was deducted from Mr. thunson's
claim coneisting ot $104. 99 for per diem and $406. 35 for subsistence

- while occupying temporary quarters.

Sta.tutory authoritv governing payment of per diem to civilian
employeee traveling on official business during the period under
congidarstion is found in 5 U.8. C. § 5702(a) (1970) which stat::d,
in nertinent'part,: *hat such employeee are entitled to per diem
allbwances prescnbed by the agency qoncen 1ed For travel out-
side the continental United States. (includingi Alaska), the per diem
allowance may not exceed the rate, established by the President
or his deeignee, _who may be the Director of the Bureau of the
Budget (now. Office of'Management:and Budget) or another. ofﬁcer
of the Government of 1the United States,. for the lGcality where
the travel is.perfoxjtn_ed. The regﬁlatione applicable at the time
of thn c‘laimmt's tr'a'wel were contained’in sections 2 and 8, Office
of Majagemeént and Budget (OMB) Circular No, A-586, August 117,
1971} By Civilian Petrs/iinel Per Diem Bulletin No, 34, dated y
August 2l3 1972, igpued py ‘the Per Diem, Travel and Transporta- ’
tlovallow'snce Committee, in force and effect during the period of
travel uﬁder commieration, the maximum per diein rate establisihed
forhl“axrbanks, ‘Alaska, .was’ $42 (NOTE- Pursuant to séction 1 of
E\echtive Order No. 11294, August 4, 1966, and as contained in
gcclion 1a of Buréau'of the Budget" (BOB) Circular No. A-7, Revised,
Tmnsmittal Memorandum No. 4, September 8, 1068, the Secretary .
of Defénoe was delegated the authority of the President to establish i
maximum'per diem rates for travel in localities in Alsgka, an ;
authority previously delegated *o\he Director/"BOB.. Secticn 6.2 :
of Lhe Standardized Government, T, favel ReguTa ions, March 1, 1965, .
issued by the Director, BOB,;gdelegated to eac.a department and
agency the responsibility to authorize only ﬂuc 1 per diem allowances
as were justified by the circumstancer affcéting the travel,)

The recdrdwhows the.t Mr. lekmson commenced travel ‘from
Phocnix to Fairbanks subsequent ‘to the issuance date and effective
)date of Inatruction Memorandiim No. 72-343. He.was fot adviced
"and was‘tinaware-of the reduced per'diem raie for Fairbanks, Alaska, j
at {he'time he commenced sich travel. On the contrary, he was ’
aclviged by officials with compctent authonty that the per diem rate
for r airbanks, Alaska, was $40. - However, we have held in numerous
dUt"lb]Q‘ & thal amendatory regulations changing per diem raies have
‘the force and effect of law and are ‘applicable from the stated effec-
tive date and that the rule is applicable not only to cases where the

-3 -




B-189537

individual employee has not received notice of the increase or
decrease in ratc, but also to cages In which the installation respons-
ible for the zinployee's temporary duty aasignment i8 not cn actual
notice of the amendment. B-180014, August 30, 1878; B-183833,
June 10, 1975; B-177417, February 12, 973; and B-1?3927,
October 27, 1971,

Further, this Office has consisatently stated that under & sub-
sistence asllowance, the legal rights and liabilities of employeeq and
the Government, vest as and when the travel is performed under the
orders. B-170564, November 12, 1970, Since here, -Mr, Wilkinson
commenced his travel to Fairbanks on December 12, 1972, subsequent
to the effective date (Decemiber 1, 1272)°f the reduction in the rate
of per diem, he was no longer entitlhd to per diem at-the $40 rate,
irrenpective nf the fact that neither he nor his mstallati’on had received
notice of the regulatory change prior to the date he’ commenced travel.
While it is unfortunate that Mr, ,Wilkinson's travel’ ‘orders were not
amended, prior'to travel, to properly ‘reflect the reduction in the -
applicable rate of per dxem and that he was not reimbursged for:trivel
and temporary quarters exp'=nses whr ch he incurred in reliance upon
his travel orders, all employees are! charged \\ritn the knowledge that
laws and regulations anre subject to change frorn time, to iime. Matter
of Carl W. Kaufman, B- 182324, July 31, 1975, Further. the fac 1
that an official ol the Government exceeded his aithority in granting
a benefit in excess of that suthorized by law ¢ regulation does noi -
constitute a basis for payment of per diem at the higher improper
rate. Matter of Mena' Marano, B- 18324F April 10, 1975,

In aocordance with the foregoing authonties. and siice
Mr, Wilkinson incurred the ¢élaimed travel aid temporary:guarters
expenses subeguent to the effective date cf Instruction Memorandum
Nc, 72-343, computation of his per dierx” entitlement incurred while
traveling and occupying temporary quarters, based- -upon the $20
rate, was correct. Therefore, Mr. Wilkinson's claim for reim-
bursement for such expenses may not be certified for paymen.

However, we feel the equities in the instant case, fpuwticularly .
the substantial réductiorin the subsisterce rate and _f'he GS -5 grade
level of the employee at the time the claimed expensis weTe incurred
are such as to warrant our reporting this matter to the ‘Congress
pursuant to the Meritorious Claims Act of Aoril 10, 1928, 31 U,.S.C.
§ 238 (1970),
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. Accordingly, iwe are forwarding a report to the Congress
requerting cmsléeration of the claimed travel and temporary
quarters expenses for reimbursement by the Government as a

meritorious claim,
i ol 14

Deputy Comptroller eneral
of the United States
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