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THECOMP,/'RUOLLER GENERAL,
OF ThE UNMITED S8TATES

WASHINOGTON, L/, C., 205 a8

DECISIQON (

FILE: B-189532 DATE: November 8, 1977
MATTER OF: American Zlectr‘c Conatruction Co., Inc.
DIGEST:

1, Protester's telephone conversaticn prior to bid cpening
concerning allegedly restrictive IFB specifications was
a timely protest to agency since conversation covered
subjzct matter of protest. Thercfore, protest .ade to
CAO within 10 working days of bid opening (initial
adverse agency action) is timely. However, new conten-
tion raigad aftar bid opening is untinely and not for
consideracion.

2, Specification in'IFB for -electrical switchgear will no:
be questioned by GAO since on basle of existing record
it cannot be concluded that specifications were impossible
to meet and ant in acecordance with actual needs of con-
tracting agency.

American Electric¢ Construction Co., Inc, (American), protests

L. Kozlnkowaki

against (he awaid of Project No., 402-047 at the Veterans Adminiriration

Center, Togus, Maine. The bases of American's protest are that the
specifications for the electrical switchgear cannot be met and that

channeling under the existing high voltage transformer section, while

the above is energized, violates safety requirements.

Since Amerfcan did not file its proteat with this Office until
after bid opening, the VA questions the tireliness of the protest,
The record reflects that an erployee of American telephonically con-
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tacted the Office of the contracting officer regarding the solic.tation

prior to bid opening and was referred to the Project Engincer,

American then contacted tha Froject Engineer and asked for clarification
on the electrical switchgear, The VA does not consider the telephone
converaation to be a protest and feals the protest by American to this

Office is untimely as having been filed after bid opening.

The proper time to protest a defective solicitaticn provision
under our Fid Protest Procedures 1s prior to bid opening. 4 C.F.R.
20. 2(b)(1) (19/6). 1If a protest is timely filed initilally with the
contracting agency, any subsequent protest ro tbis Office will be
considered provided, inter alia, that the proteust is filed with GAO

within 10 working days 8 of formal rotification of actual or constructlve

knowledge «f initial adverse agency action.
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It 18 noted that Pederal Procurament Regzulations (FPR) § 1-2.407-8
/1964 ed, amend. 139) provides that 1f the protest is oral and the matter
cannot otherwiose be resolved, written confirmacion of the protest shall
be requested., Thus, the filing of an oral protest with an agencv is
permissible under tha FPR, While the VA does not conaider the telephone
conversation prior to bid opening to be a rotest, the record indicates
that the conversation concerned the restrictiveness of the IFB with
regard to the switchgear, and that American asked for an extension of
the bid opening date in order to correct the apecification. During the
conversation the Project Engincer stated that he would refer the matter
te the Architectural Engineer and an amendment would be imsued £if
Necessary. It was not until bid opening (June 20, 1577) that American
was aware that the VA did not intend to v~hange the specification.
“herefore, it is our opinion that, under these circumstances, the tele-
phone conversation ia to be viewed ag a protest by American and that bid
opening was the initial adverse agency action, American filed its protest
with this Office on July 5, 1977, wvhich was within 10 working days of bid
opening.

The thrust of American's first basis of protest is that the IFB
specifications are impossible to meet. -The responsibility for drafting
proper specifications reflecting the needs of the Guvernment is primarily
that of the contracting agency. This Office will not substitute -its judg-
ment for that of the procuring agency unless there is clear and convincing
evidence that the specifications are impossible to meet. Patterson
Construction Co.,, 3-180290, Fabruary 28, 1974, 74-1 CPD 113,

The VA advises that the Architectural Engineer took the Federval
specifications on breakers and modified them for the switchgear. The
general contractor, who was awarcad the contract, states that the
specificaticn can be wet and exceeded. Further, Westinghouse Electrice
Corporation (one of several potential subvontractors) advigses that its
switchgear 18 in lire with and exceeds the requirements of the specifica-
tion. The above is in direct conflict with American's bare allegation
that no supplier could manufacture to tl e specification. Under thesge
circvmstances, we cannct conclude that the IFB mpecifications were
impossible to meet,

American's objection:against channeling under the existing high
voltage transformer sectlon was noc raised until after bid opening.
Accordingly, this aspect cf the protest is untimely and not for con-
siduration on the merita.

The protest 1s deniecd,

U A
Deputy Comptroller ﬁLngl‘u )

of the United States
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