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TH! COMPTROLLEN GENERAL
OF THE UNITED S8TATES
WaBHINGTON, D.C. 205 a8

BECISION

FILE: B-189514 DATE: December 7, 1977

MATTER OF: Colonial Qil Industries, Inc,

DIGEST:

Kelief may be granted because of unilateral mistake in bid
where record indicates thet Government should have been
aware of possibility of mistake prior to making award.
Howewver, amount of relief granted for each itemm may not
exceed price of next acceptatle bid, Award should be
rescinded and requirements resolicited.

Colonial Oil Ix.dustrxes. Inc. \Colomal‘ requeste relief for an
alleged mistake in its bid price under contract No. DSA 600-77-D-
2004, awarded on Marrh 4, 1977 by the Defense Fuel Supply Center

(DFSC!.

The Invxtnhon mr Bids (II'B) called for bids to pr ‘ide ceriain.
fuel o6il requiremenis to various Federal installations. Price
adjustm-nls were permitted.in the event of any rhanges in the con-~
tractor's established or poriied prices after bid opening. The IFB
provided, however, that if the price chdnge occurred nrior to bid
opening, vut after the bid was received, the bidder must modify its
bid prior to bid opening in orcder for the: change to he ~onsidered.
Colonial states that & :hange occurrec in its stated price the day
after submission of its bid and that it failed to modify its bid price
prior to bid opering {o reflect the increase, believing that a price
adjustment could be inade after award for changes occurring prior
to bid openmg Insofar as is partineni hare, an eztablished or
posted price is one which ig cstablished in the usual and ordinary
coursc of irade and is included in a regularly maintained catalog
of prices al which szles currently are being made to the general

pub.ic,

Colonial statcs that it mailed its bid on December 2, 1976, that
it received fr‘om its suppliers notice of a posted price increase of
45 cents per 42 gallon barrel on Decermber 3, 1976 and that on the
same date, it called the DEFSC buyer to inquire if it was necessary
to give noice to DI'SC of this posted price increase. Colonial
states that its copy of the soliciirtion did not :ontain the form
which required tiial bid prices be modified prior to bid opening
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and that it was told by the DFSC buyer that no such modifiZa-

tion was required until after contract avard, The firm made no
attempt to modify its bid price to reilect the 45-cent price increase
of its suppliers and the 8-cent.per warrel price increase resulting
from the Federal Energy Administration's (I"EA) reduction in the
0Old C'1 Entitlenient Allowance in December 1976, "‘l'ns allowance
comes within the term "temporary voluntary allowance as used in
the IFB and will Le referred to herein as "allowance, "

The DFSC buyer in question states that she does not recall
receiving such a phone call from Coleonial prior to bid opening.
Be that as it may, the record doew show that after bid opening
another bidder protesied to the procuring activity on the basis
that Coloninl was not offering all of its customers an allowanze
of $.01883 per gallon as offered in iis bid. Thereafter, DFSC
requested that Colonial verify whether the allowance was being
applied to all customers. Coleonial replied by letter of January 12,
1877 enclosing copies of its price change notices, including one
dated December 3, 1976. These notificationg list posted prices,
the deduction for -=ntitlemont allowance and the net price for each
fuel grade. To ascertain whether the allowance was being applied
eagually to the Government, the contrart‘ng officer would have had
to compare the allowance indicated in the bid with the allowance
indicated in the pertinent notification dated December 3. The
verification would have shown that the then current December
allowance of $, 01643 was not reflected in the bid price submitted
but, rather, the November allowance of $, 01883 was used for
bidding purposes. Thus, it should have been spparent to DEF'SC
that the bidder had not offered the Government the same allowance
it was offering other customers at the time of bid opcning., The
vontracting officer should have observed that Colonial offered the
Government a more advantageous allowance and a price based on
the November orice list and we believe she should have ascer-
tained whether the bidder mistakenly or intentionally had done
so. B-1519G63, August 16, 1963; B. R. Abbot Construction Company,

B-186263, May 26, 1976, 76~ ICPD 344,

Instead Colonial was awarded a cortract tor an estimated
48, 236, 000 gallons of fuel on March 4, 1977. On March 24, 1977,
it notitied DFSC of all price increases which occurrad [rom the
time of bid submission until contrant award., DI'SC refused to
accenl the posled price increase of Decembe. 3, 1976 and the
increase resulling irom the FEA's December reduction in the
allowance, Ccolonial seeks an increase in its bid price of 53 cents
per barrel consisting of the 45 cents increase in posled price and 8
cents resulting from the change in allowance.
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The general r “te applicadle to a migt - : in bid alleged after
camtract award is that the sole responsihi. iy for preparation of
a bid rests with ihe bidder and, where a bidder makes a mistake
in bid, it must bear the consequences of its mistake unless the
mistake i{s mutual or the contracting officer was on actual or
constructive notice of errour prior to'contract award., Boise
Cascade Envelope Division, 2-165340, February 10, 1976, 76-1
CPD 8o, Constructive notice is said to exist when the contracting
officer, considering all the facts and circumstances of a case,
should have known of the possibility of an error in bid. 44 Comp.
Gen. 383, 386 (1963).

Thir Office had’held that no valid and binding contract is
ronsummated when the contracting officer knew or should have
known 'of the probability of error. but neglected to take proper
steps fo verify the bid., Terminex, .Inc., B-188510, June 39,
1977, T7-1 CPD 467. 'Thue. when a contracting officer is on
constructive notice of 3 unilateral riistake and does not verify
the bid prices prior to award, this Office will grant relief.

37 Comp., Gen, 398 (1957). Such relief, however, must be

limited to en amount not exceeding the next acceptalble bid.

In this .cagse, Colonial has been making deliveries ~n all item¢«
awarded to it since April 1, 1877. On some i- .~ Aayment

of the intended price would still be below tae. ..’ i thest bid.

On other items, it appears that the intended roaoe would be above
tie price of another bidder and must be limiter =:» 8 not to exceed
the next high bid,

Accordingly, it is recommended ihat Colonial be paid additional
compensatinn not exceding 53 cents per barrel or the price of the
next low=st acceptable bidder whichever is less, It is further recom-
mended Lhat the agency's requirements be resolicited.
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