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Mechanical Constructors, Inc,

DIGEST:

1.

Regulations issued by Architect of the Capitol pertaining to
mistakes in bids issued pursuant to delegation or authority
from GAO and incorporated into IF'F ‘ake precedence over
local law.

Where amount of bid in words is less than amount of bid in
figures upward correction to amount expressed in figures
is permitted where agency determined from workpapers
submiited by bidder that there vras clear and convincing
evidenve of mistake and amount of intended bid.

Where formally advertised solicitation qcontained subcon-
tractor listing requirement, low bid which listed proposed
subcontractors for listed categories of work was respon-
sive despite failure to list second-fier subcontractors who
could conceivably perform work in several of the categories.
Since subcontractor listing requirement contains ro provi~

- sion for listing second-tier subcontractors and is intended to

preclude post award ''bid shopping" by bidders, listing sub-
contractors with whom bidder wo'.1d subcontract if awarded
rontract is all ithat is required for bid to he responsive.

While solicitation does ot specifically require listed
categories of work be done by subcontractors listed, and
thus permits listed rubconiracters to sub-subcontract
work Lo be performed, where sufficiont evidence is
presented prior to award that listed subcontyactor intends
to sub-subcontract entire or substantial portion of work
category and that prim.e contractor retains some conirol
over the selection of the second~tier subcontractor who
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will do work, award io such bidder would not be prop=ar.
However, evidence sufficient to sjupport the existence of
such control is not present in this case.

5. Generalized requirements applicabie to all subconiractors
are matters of responsibility and GAO will not review con-
tracting agency's affirmative determination of subeontracior's
geaneral responsibility,

Mechanical Constructors, Ine. (MCI) protests the award of
a contract 1o W. G. Cornell Co, of Washington, Ine. {Cornell)
for mechanical, electrical and other construction work in con-
nection with modifications to and enlargement of the Capital
Power Plant under TFB No, 7721, issued on April 28, 18977 by
the Architect of the Capitol (Architect).

Four bids were received and opened on the June 10, 1977
opening date. 7The apparent low bid ot Cornell contained a
disciepancy in that the amount of Cornell's bid was writien as
"Fonvr Million Siy Hundred Twelve' dollars while the amount
set 1 rth in numerals was "$4, 612, 000, "

Ir accordance with the Regulations of the Architect of the
Capitol for Mistakes in Bids (Architect's Regulations) Cornell
was asked ‘o verify its bid, Cornell indicated that a mistake had
been made in thay the werd "thousand' had inadvertently been
omlitited from the wriiten amount and submitted materials, includ-
ing workpapers, to support its mistake claim.

MCI as the second low bidder at $4, 619, 000 protests against
any correction of Correll's bid and argues that Cornell's bidl
should not be acczpted because of its failure to comply with the
subcontractor listing requirement specified in the IFB,

Notwithstanding th/: pending protest the Architect authorized
the correction of Corne.l's bid to $4, 612, 000 and after notifying
our Office awarded the enntract to that firm because the Architect
determined that the project could not be delayed.

Correcticn of Mistake in 3id

Cornell submitted to the Architect affidavits of its president
and of the parties who prepared the bid, as well as cooies of the
original worksheets and estimates, as evidence of thé alleged
mistake and the amount of the intended bid. Upon reviewing these
materials the Architect determined pursuant to Section 3,1,1 of the
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Architect's Regmlations that there was clear and convineing evi-

dence that a mistake was made in writing out the amount of Corriell's

bid and that clear and convincing evidence existed that the amount
of the intended bid was the numerical entry of $4, 612, 000.

In regard to alleged mistakes in bid our Office has held that
to permit correciion prior to award, where a bidder will not be
displaced as a result of that correction, a bidder must submit
clear and convineing avidence that an error has been mad=, the
manner in which the error occurred, and the intended price, 51
Comp, Gen, 503 (1972); Boatman and M gnani, Inc,; Standard
Art, Marble & Tile Co,, Inc,, B-18134b, June 13, 1974, '{d4-1
CFPD 323, Sunilar requirements for correction are found in
Sections 3,1,1 and 3.1.2 of the Archirecl's Regulations,

MCI argues that the Archite !t cannot rely upon its own regu-
lations in correcting Cornell's bid because these regulations,
which MCI insists were not issued pursuant to a statute, are not
entitled to the 'full force and effect of law'' ¢unferred upon both
the Federal Procurement Regulationt (FPR) and the Armed
Services Procurement Ruruldtion (ASPR). MCI reasons that
since the Architect's regulatlons are not controlling the Iaw of
the District of Columbla (D, C.) should govern, MCI points out,
that Tifle 28, D.<Z, Code 3-118(n), which corresponds to Section
3-118(c) of the Uniforin Commercial Code, provides that for the
purpose of contract consiruction words control figures. MCI
concludes that the application of local law prevents Cornell from
using the figures set forth on its bid as a basis for correction.
In this connection MCI cites L:metti & Sons, Inc,, 55 Comp,
Gen. 413 (1975), 75-2 CPD 285, which MCI contends suppoxrts its
view that local law should govern,

Originally this Office possessed the exclusive authority to
grant relief from mistakes in bid, 17 Comp. Gen, 817 {1938).
That authority was delegated, in part, to several of the procur-
ing agencies. 38 Comp. Gen, 177 (1958). The gtandards for
corraction were incorporated, with the consent’ ‘of this Office,
into FPR and ASPR, The regulations of the Architect regarding
correction were likewise issued pursuant to a delegation by this
Office. B-172905, June 2, 1971, These regulations which are
incorporated by reference in the subject IFB and which are sub-
stantially the same as the corresponding provisions of ASPR
and FPR govern the correction of bids because they represent-a
delepntion by our Office of its authority in the area of mistake in
bid. In any event since both MCI and Cor'nell 51gned their bids
each of whi~h contains a clause stating: ''Mistakes in bids noted
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by the Architect of the Capitol or alleged by bidders prior to
award of concract, and mistakes in bids alleged by the Contractor
subsequent ic award, will he considered and acved upon in accord-
ance with Regulations of th., Architect issued for the resolution
of mistake~in-bid cases and of claims of mistakes in bid * * %, .
cach agreed to be bound by the regulations of the Architect ir: this
area. Lametti s °d Sons, Inc,, supra, cited by MCI does not help
its argument since it concern=ad a procurement involving grant
funds where in our view the grant specified that state and local
law was to govern, In the instant case the IFB specifically states
that the Architect's regulations are controlling, :

Our Office has considered similar cases involving digcrepan«
cies in a bid between the amount in a bid set Jorth in numerals and
the amount written and we have specifically rejected MCI's argu-
ment that the general rule on construction of contracts that the
amount set forth in worde is t¢ govern, B-153877, June 24, 1964,
and held that correction shall Le permitted upon the bidder!s sub-
mission of e)ear and convincing evidence establishing the amount
of the intended bid whether the intended bid be that set forth in
words or in numerals., B-171763, March 9, 197]1; B-148648,

April 19, 1962,

MCI also contends citing Asphalt Construclion, Ine., &5
Comp. Gen. 742, 76-1 CPD 82, that to permil correclion whers
the bid as corrected is within $7, 000 {or only .15 percent higher)
of the next low bid would undermine the integrity of the competitive
bidding system and should not be allowed.

In Asphait Construction, Inc., supra, we upheld the contracting
officer™s denia’ !l pDid corrcéction where the corrented bid was wilhin
$5, 000 of the second low bid in a $670, 000 procurement. However,
in that case we stated:

"t is clear that the contracting officer was not entirely
convinced ihat Asphalt would have been the low bidder if
a mistake had nof been made in computing its bid, * * %"

We have ruled that the closeness of the corrected bid and the next
low bid is a factor for consideration in bid correction, _Georﬁe C.
Martin, inc.,, B-187638, January 19, 1877, 77-1 CPD 38. e
final analysis, however, the'decision whether or not to permit cor-
rection must be made by the contracting agency on a case-by-case
bagis after consideration of all relevant facts and circumstances,
This decision will not be disturbed by our Office unless there i3 no
reasonable basis for the cecision. 53 Comup. Gen, 232 at 235 (1973).




—TL LT

B-189423

Here, the agency sludied the materials submitted by Cornell and
concluded that it was sufficient to establish in a clear and convinc-
ing manner the nature of the error and the amount of the intended
bid. Wge have reviewed the record and it is our conclusion that
the record reasonably supports the Architect's determination

to peririt Cornell's bid to be corrected,

Subcontractor Listing

The subject IFB containg a subcontractor listing requirement
which provides in pertinent part as followas:

7.1 Each bidder shall submit with his bid a list of
subcontractors with who.a he proposes to suvucontract
for the listed items of work #* * %,

7.2 For the purpose of this Section, the term 'sub-
contractor' shall mean the individual or firm with whom
the successIul biddcr undertakes to enter into a contrant
for manufacture, fabrication, or installation of work

to specification requirements, or for any other work
required to be performed under this contract at the

gite.

» ] x ¥ ¥

.7, 4 YT the bidder intends to subcontract with more
than one subconiractor for a listed item of work, or

to perform a portion of such listed item of work with
his own personnel and subcontract with one or more
subcontractors for the balance cf sich listed item of
work, the hidder shall list all such individuals or firms
(including himself) 2nd state the work to be furnished
by each,

"7.5 * # %, Failure to submit 2lie list in compliance
with the requirements ol Subsections 7,1, 7.2, 7.3
and 7.4, and by the time set for Lid opening, nhall
cause the bid to be considered lion-rrgponsiva, * * %,

""7.6 Except as otherwise provided in this Section, the
successful bidder undertakes that he will not contract
for the performance of any of the listed items of work
with any individual or firm other than those named for
the performance of such items of work, and **:nt he will
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not perform the work of any of the listed items of work
with personnel on his own payroll unless hz has so indi-
cated on the list,

* ] % * %

"17,10 The bidder shall list only such individuals or firms
as prospective subcontractors who are experienced in and
capable of performing their work in a competent and satis-
factory mannner, * * ¥,

"7.11 Notwithstanding any of the provisions cf this Section,
the Architect of the Capitol shall have authority to disap-
prove or reject the employment of any subcontractor who,

in his opinion, does not meet the requirements of the stand-
ard of competence needed for the proper performance of

the work under this contract, and such disapproval or rejec-
tion shall not be grounds for any increase in the contract
price and/or the time for performance of this contract."

it is MClI's posxtmn that Cornell's bid is not responsive because
it listed Grunley-Walsh Construction Company {GW), a general con-
tractor, as its subcontractor for eight items of worlk and GW is not
qualified to perform and will not itself perform the majority of the
work in five of these eight categories.

‘MCI argues that permitting Cornell 1o list a general contractor
violates the primary purpose of the subcontractor listing require.
ments which is tc prevent ''bid shopping' since GW will not perform
the work itgelf but preserve to itself the optiun to "shop' for the
subcontractor who will actually do the werk,

Further MCI ingists that the listing of GW as the subcontractor
in the above mentioned categorles is inconsistent with section 2,17.1
of the IFB which provides:

"The term 'subcontractor' as used herein ghall mean an
individual or firm of established repntation, * * %, Such
individual or firm shall be regularly engaged in either
manufacturing or fabricating items required by the con-
tract, installing items required by the contract, or other-
wise performing work required by the contraci, and shail
maintain to the extent customary in the trade and required .
for the work a regular force of skllled wurkmen and quali-
fied supervisory pevsonnel, * * %,
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In this regard MCI questicns whether GW satisfies the criteria to
qualify as a subcontractor as definad by Section 2,17,1 for five of
the subject work categories,

It is the Architect's position that the listing provisiosng do not
specifically require that the party listed ''actually perform the
work under any category with its own forces, and no requiremant
was intended," Further, although the Architect recognizes that
"bid shopping' may occur ai,the subcontractor level it is its posi-
tion "that the eviis inherent in bid shopping are most pernicious
and prevalent at the level of the prime contractor, and that it is

neither practical nor desirable to attempt to impose a bid shopping
prohibition below the prirne contractor level," TFinally, the Archi-

tect indicates that Section 2,17,1 of the IF'B defines the term "sub-
contractor' for the purpose of determining responsibility and the
fact that a listed subcontrac:ior may not fit within the scope of
Section 2,17.1 would not affect the responsiveness of the bid.

The svbcontra‘tor listing requirement is intendzd to preclude
post award "bid shopping'': the ceeking after award by a prime
contractor of lower priced subeontractors than those originally
considered in the formulation ¢” the bid price, and, is therefore,
a material requirement pertaining to bid responsiveness, Edge-
mont Construction Company, B-181250, August 29, 1974, 7I—£
CPD 120, and cases cited therein, Sinne the purpose of the list-
ing requirement is to preclude a prime contractor from bid shop-
ping after contract award, and considering that the provisions do
riot impose any reruirement on bidders to list subcontractors
below the first tier, in general our Office is in agreement with
the Architect's position that so long as a bidder enters the name
of the subcontractor on the bid ferm with whom it proposes to
subcontract for performance of the respective category of work,
the bidder is in full compliance with the IFB's subcontractor
listing requirement and the kid is respongive.

Eowever, our Office also indicated in Edgemont Construction
Company, supra, citing 47 Comp., Gen. 644 (1968}, that where a
bidder acts "in the guise of his own subcontractor with the inten-
tion to bid shop among boi.a fide subcontractors, as evidenced
by the expressed belief prior to award that no limitation is im-~
posed upon the amount of work a listed subcontractor may award
to a second-tier subcontractor, an award to such a bidder would
be improper.," We further stated that it would circumvent the .
purpose of the subcontractor listing requirement {o permit a
bidder to list a subcontractor whom it knew would engage in bid
shcpping upon contract award and concluded that rejection of a
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bid as nonresponsive would be proper if the agency ''definitely
establishes that a bidder's named subcontractor' clearly intends
to sub-subcontract an entire work category or a substantial por-
tion thereof, so as to circumvent the spirit and purpose of the
subcontractor listing requirement." Xdgemont Consiruction
Company, supra, )

. il

It is clear from the record that althougl. SW will perform
the majority of the work in three of the eiglit categhries and at
least some of the work in the remaining categories that the
Architect knew before it awarded the contract to Carnell that its
listed subcontractor intended to further subcontractia substantial
pertion of five of the eight work categories in question. However,
we do not believe that this fact alon? necessitates a i'm ling that
Cornell's bid is nonregponsive, The critical element in such a '
finding is that the bidder is acting in ''the guise of hig own subcon-
tractor', i,e,, the prime contractor retains some control (either
by listing an affiliate as subcontractor, 47 Comp, Gen. 6§44, supra,
or by some other means) over the selection of the suh-subcontractor
who will actually do the work, In the case at hand the A: chitect
made no such findmg nor does the record indicate that GW is other
than a bona fide subcontractor who will nerform at lesst some of
the work in each category or that Cornell has made any attempt
to control the selection of second~tier subcontractors, Therefore,
we do not believe that the agency acted improperly in finding
Cornell's bid responsive.

. 1

" Further, in connection with the Section 2,17.1 definition of
subcontractor we find that this provision reletes to the general
responsibility of subcontractors rather than to the responsive-
ness of Cornell's bid. In this regard we note that Secticn 2,17.1
lists no special c¢riteria which must be met by a subcontractor
for a particular work categor-y but sets forth the general require-
ment that the subcontractor ""shall be regularly engaged in either
manufacturing or fabricating items required by the contract * * *
or otherwise performing work required by the contract * * * ete, "
The Architect found that, in general, GW meets tlus criteria and
we find no basis to question the agency's determination in this
regpect. In this regard we have taken the positioti we will not re=-
view the contracting agency's affirmative determination of # pro-
posed contractor's or subcontractors general responsibility barring
fraud on the part of the contracting activity. Inseco, Inc.,, B-~18847],
August 8, 1977, 77-2 CPD 87,

In response to MCI's protest Cornell challenged the authority
of our Office to decide protests which involve procurements made

i
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by the Architect, We have tradilionally hearu protests involving
the Architect (See B-171918, March 24, 1971), MCI has prevailed
on the merits and the Architect acknoy-ledges our role in review-
ing its procurements, Furthermore, considering that our role

in this regard has been arknowledgad by the ccurts, United States

ex rel., Brookfield Construction Co, v, Stewarc, 2341, Supp. 94
11964) we do not believe the issue need be furthcer discussed,

In view of the abiove the protest ig denied.

,q. L "é“
Deputy Comptro{llsr eneral
of the United States





