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FILE: B.189390, B-189937 DATE: January 27, 1978

' MATTER OF: The Ellis Company

DIGEST:;

1. GAO will not qudstion specifications of contracting
‘agency unless protester showsn by .clear and convincing
evidence that upecifications would bv .uiduly restrict-
-ing cowpeciticn be viclation of law.: ‘THere is no
clear showing that 5-year roofing watrranty would un-
duly :restzict .competition where warcanty provision

- apprises bidders of:.warranty . obligations, bidders
.can include estimated/cost .i”%'wairranty compliance
in bid prices, warcfinty: Is used by governmental pro-
curing activities and ’private cozporations and
avezage of about 4.5 bids perisolicitation were re-
celved in 'response to number of solicitations con-
‘tainirs S5-year warranty reguirement.

‘simply” o mdot protest ‘and-nake prompt award ‘for roofing
tepairs 18 questioned. “ifirunfs were in urgent need.of

ropaic, contracting offi .- \'vhld have made award during
‘pendency of protest uridf.. 25100 § 2-407.8(b)(3)(1).

Y S Pt T, - .
2., . Propriety of'zﬂauuing Scyecaz ;knofing warranty to 1 year

3. Neifﬁer‘lau ndr‘regulatidnu;équires"conttacting agency
to hold public hearing prior to establishing legitimate
needs. )

. .. The Ellis Company (Ellis) protests the inclusidn of a
5-year roofing warranty in golicitations issued by the
Dapartaints of the Alr Porce. Army, and Navy. “The solicitations
contained a total small’business set~aside. The warranties
‘£€quire, ‘inter alia, that for a pericd of 5 years after Linal
-adceptance of the work, the contractor will make emergency

" repairs to a rocf after being notified by the contracting
'gtf%cer. Pertinent inforwmation concerning the solicitations
ollows:
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Contract R
Procuring Activity IPB Awarded Ulidders
Beale Air Force Base PO46€5-77-B~9030 N> 3 P
Beale Air Force Base FO4666~77-8-9024 Ko 6 )
Malmstrom Air Force Base P24604~77-B-0065 Yes 4 ! i{fij
Vandenberg Air Force Dase F04684-77-B-0023 No 3 im !
March Air Porce Base r04665-77-B-0051  Yes 7 oy
Port O1d  DAKF03-77-B-0110  Yes 3
Lemocre Naval Air Station  N62474-77-8-6231  Yas 4
The Depicctment of the Alr ‘Force has reported similar o
information regarding small business svlicitations isaued by R
other procuring activities which rontezined a S-year warranty. o
y : ' Humbez "0 f : 1 s
¢ Procuring ‘Activity . Solicirations Bidders ‘ A
Pease Air Porce Base 1 3 : [;fif
Griffiss Air Force Base 2 ' 2 & 3, respectively o
Dyess Air Force Base 1 5 <
Grissom Air Porce Base 1 L1
Rickenbacker Air Force Base 3 5,6,&7, respectively Ly
Wwurtsmith Air Force Basc 3 0 .
Also, we uhderstand that ﬁﬂere‘were”three bidde;a“bﬁ a récent %
golicitatinon by Wurtsmith Air Porce Base containing a 5-year: e
warranty provition. ‘ B PR
The bid opening :ddtes ‘for the aolicith#tdns'issuéd,by ?RL,*?:
March Air Force Jase, Fort Ord, and the Lemoore Naval Air . AXLIRAP
Station were July 22, Septenber 9 and Septeamber 15, respectively. T
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5111-' p:otest, which eaaentially challengea the" Dropriety of
tliese solicitationa, was filed with our Offjice on 8~ ‘“ember 19,
1977, or‘after the bid open&n;a. 4 C.?7.R., § 20.2(b, (1, (1977)
provides in pertinent pert ‘8 followe:

‘ "Protests based upon alleged inprOprxet*ol
iin any type of eolicitation which are apuarent
prior to bid opening ‘or the closing date Tor
receipt of initidl proposals shall be filed
prior- to bid oponxng 0. the closxng date for
reco1pt of znitial proposa‘-.

Thul. while Ellis" protest ‘in untxnely thh regard to theae
solicitations, the" '‘same “isBue exists with _respect. to ‘the
solicitations on whzch the:ptotesta are timely. :Therufore,
the igaue presented by the untimely gtorclts, although net
ordinarxly for review, is rasolved throwgh consideration of
the txmely ptotests.

‘More epecxfioally, Ellis protests in subatance as follows.

e ‘Am a2 reUult ot Air Force diaaatisfact1on thh .oofan
fgua:antees, ‘the Air Fozce contracted with a consultant -firm
‘to\develop reviled tootan npecxfxcatxona..;ln preparxng the
-roofihg speoittcationl. the ‘consultant f£irm neitheL conducted
'andactuat'al study nor did’ it request comments from various
-tanufaoturetn ,of roofing materials. Also, the speciricatxons
make ! ‘no’ proviaion for compensatinq small buainess roofing
;cont:actorl, ik,  the Goveriment is demandzng ‘that small
business roofing contractors provide a2 frea S5-year watranty.
If ‘thoe Adre Force requirea additional protection, ‘it should be
-requxted to properly ‘maintain the roofs and to- reimburse the
‘wcontractoc ‘for: prov;ding supplles ‘and materials ‘under the
A;war:anty.J‘SJnce ‘the Air Force requxres that roofing contractors
‘Provide a S-yea: wacranty, consu.txng services may be required
for the entxre warranty period.

- 51113 allo cohtenda ‘that the Alr Porce .,proposes-.t¢ hola
‘Emall bus\neau oontractors responsible not only for the work-
'Manuhip and the Govetrndent's designs, drawings and plans, but
-aluo for: a11 the materials which arerpqnufactured ‘by large
are installed in: accordance with Government spec1f1cations
-under- the: guxdance of Government inspectors. Inasmuch as the
roofs are to be :ingtalled in. accordance with Government
specificationt. - the S-year warranty affords no additional
”op:otection. ‘ R
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In addition, there is no way to detormine the expenses
which a small business contractor will incur under the 5-
year warranty hecause there are too many variables. Yor
example, small business contractors will not be reimbursed
for the cost of responding to unwarranted requests for repaircs.

The Air Force has admitted that it 'has not hean able to determine

whether roofing failures were caused by defective material and
norkmanshxp ¢z defective Government specificatxons. Manufag-
turers and contcactors are not entirely :nnponlib;o ‘for roofing
failures. However, the 5-year roofing warranty ausu-es that
small: busxness contractors are at fault if roofs prove to ba
unsuitable and it requires that lnall business contractors
prove ‘otherwise at their own expense. .- Also,. the S-yea:
warranty reduces the bonding capacity of small business
contractors and discriminates against nonlocal bulsinesses
because it substantially increzses their potential costs.

»..! The S-year warrant; requxrenent iurthe: dincrinlnateb
against small ‘business contractors since,.ﬁq large.husinesues
which construct the buildings are requhr”?“ﬁb p= ovide ‘oniy.a
l-~year- watranty ‘New smalllbuliness conc: ctors and nlﬁor ‘ty-
owned, firms. are not conversant. w;th the afo:enentioned riaks
and 11ab111ties imposed by the. .S~year wa:rant{ é¥5~y¢ar
wa::nnty ‘invites ‘the simple ekpedient of ‘setting ‘up la.)
corpo'atxon ‘to" perform a few roofing contracts and thén
dissolvxng the corporation before ‘the' expx:atxon of the
warranty period_ No public hezring has been held .to determine
whether the Government has the right to jimpose such a con-
troversial 5-year warranty on one segment ¢f the construction
industry.

After protesrs had been filed, Air rorce bases rqduccd
the 5-year warrantyyand bonding requireaent. ‘The ‘Air Porce
has ‘made ‘no refetence in its report to" protesta ‘filed by
othe: contractors" concernlng the. inclulion‘of ‘a S5-year roof-
ing warranty in solicitations issued by Vandenbe:g ‘Air Force
Base and ‘deale Air ‘Porce Base, and an Air Force ‘Bage will
soon issue a solicltatxon with a l-year warranty.

, Finally, Ellis argues that the l-year warrant) is the
standard in the trade. Only a small fraction:® of the roofing
industry offers a 5-year warranty, and {t knows of only one
consulting firm that recommends its use. '
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o Accordtng to thc Alx Porce, the Strategic Air Command
N (SAC) has approxinately 70 million square feet of roofing
R . area. SAC has ‘Incurred costly repairs resulting from pre-
e T matucre roof failures, which indicates that the standard 1-
- year .roofing_ warranty ‘doas not adequately protect ‘the public's
‘investment. in real propexty. Moreover, major national firms,
the Public Biiilding Commission of Chicago, the State of
Néw Jersey and the General Bervices Administration have
adopted . the 5~yesr roofing ‘warranty.. The Air Force's use of
) S the:. 5-year waccanty is nerely conforming to the emerging
e e ,xnduat:y-wide standard. The Alr Fotce is favorably disposed
L to ‘the'” une ‘of the S-year roofzng ‘warranty in order to minimize
s Do ,oporation and maihtenance coits, improve structural ‘integrity
oLt ‘of its real p:operty and avoid disruption of operations. The
o S-year " rooting warranty, which has been in use by private
industry' for 10 years, has proven to be effective in improving
the qualt y of roofs.

_ rurthar, it prcger material 'is used and proper workman-
C T e ship-is’ pezforned, no repairs should be required during the
L 'warrantylfleriod, and all bidders ¢an include in their bid
el prices the‘eatinated cost of complying with the warranty

Co 4 requ'relent.

o s Where zoof failurea are not attributable to the roofing
L ”contractor, ‘Alr Force contracting ‘officers have the authority
SRR to.'contract. for emergency roof repairs. Also, manufacturers of
L% T roofinq matezials commonly warrant their products, so roofing
R contzactors -may be able to obtain redress if roofing materials
Sl prova to be defective.

B 1 o As part of- ita.preaward sucveys, the Air Force intends to

P N ' *advxue ‘prospective ‘contractors of their ‘warranty 'obligations and

P PR I 'dotezuine if they céan meet such.requirements. With regard to bid

A : prices, SAC states: .'"NO real cost-differentizl has been noticed

AN when requiting a fxve—year pe;formance agreement vergus the .
RV I standard condtruction one—year warranty. ;

ok . The Air: Fﬂrc further states that a prospective contractor
' Lo filed a protesh with Ma\sstrom Air Force Base, alleging ‘that
R -the 5-year bonding requixement limited the ability of small
BT R business roofing contractors to .obtain bonding for other )
e ) contracts dAuring the S-Ytaz period. Malmstrom Air FPorce Basge

»
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determined that the ﬁ-year bonding requirement exceeded
igs lijcitimate .needs and reduced the bonding requirement to
1l year. The solicitations issued by Beale Air .Force Base
and vqndenbehq Air Force Base, which are the subject of
Ellis' protest, contain the modified bonding requirement,
Tliie Air Force intends to specify only a l-year bond in all ;
futgrn 8olic. atiorns for the installation and repair of e
tonfs, : : A

A written protest against the S—year warranty was ttlod . . .
with March ‘Air Force Base. ‘The Air Force states 'that althouqh AN
.the 5-year w?rran;v ‘'was a legitimate ‘need, March Air Foice ST
Base amended the aolicitation, ‘teducing.the S-year. warranty to I TR
l,year, 8o that the)protest would be moot -and. -prompt. awatd.. ' |- -
could be made to a Foofing contractor to accomplish eaergeney N
repairs of damaged roofs. Ellius maintains that several oral P
Vrotests as well as the uritten p.otest were filed with AR EY
Marec!i Air Force Base. o

‘The Air Force ‘asserts that ic. has no ° record o!»pro- T
tests, ‘other thai thcse £iled by Elllis, cohcérning ‘the  _ : R
solicitations icsued Ly Beale Airs Force Baae'and Vandenberg ARSI
Afr Force Base and it knowr ofine oral ‘protests filed with SN
March Air Force Base Our if an Air rorcc Base plans to issue
a solicitation with a l-year warronty ruoquirement,

v Also, the Air Force nontends that its roofzng consultant | L
studred roofs, Yoof failures, and roof repairg at 122 Alr rorce PR
! bases.  As .pars of its study, the: consultantqalao ‘contacted 4 R
foofing ‘Contractors, 4 waterproofing. «contractors, ;aad: 17, W .
archxtectural«.-rmau The; consultant is’ currontry prepariﬂg S
Air, Porce nanual g8- 36 “ihe Manual will be completed: and, .the R
consultant's contract 'will and in the spring 0f£-1978.. :Anong SRR
other ‘things, the Manual will: incude roofing specif:cati [
a model S—year,roofxng warranty, stiggested procurenent methodl e o
. and 1nspect10n”proceduros. Since the actuarial-study rrferred. : Tty
to by Ellis is not a commonly used term in the roofing industry, '_Lyg,wff-
r2 Air Porce is not aware of exactly what such a study would ey,

entail - S

. In conclusion, the Air Force ‘states that SAC is 1 najor R
command .out of 11 in the Air Force.., SAC has.cognizance:-af . el
28 out of 130 major Air Force instsllacions in the United States L
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and overseas; however, SAC in the leader in developing new
and more effective roufing specifications., Ellis, on the
other hand, asserts that the roofing specifications used
by SAC were developed by private corporations and the

U.5. Bureau of Standurds,

DECISION

‘The protest aqainct the March Air -Force Base

'ptocurolont was’ ‘untimely &nd in any event-. was rendered
. acadedic by the reduction of the . warranty to 1 year.

However, wve fguestion™ ‘tHe 'vropriety of adcepting less
than what has'been determined to be the Government's

‘real -needs simply to moot a ptotest. If the roofs were

in urgent need of repair, as ‘contended, the contractina
nfficer could have made an award; during the pendency. of
the protest’ under section 2-407 B(b)(a)(i) of the Armed
Services oncurenenh Requlation ‘(ASPR) (1976 ed. ),fwhich

-peruitu an.award prior to:the: resolution :of a protest where
the contracting ot!icer deterninen that the items to be

procured are urqently roquired ¥%e will not question such

a deternination absent a clear showinq that it was in error.

_what<Mac Contractors, Inc.; Chemicdi Techhalo . Inc.,
8-157653115 ‘November I§,-i§78 76-2 CPD 438. We are by

letter of today calling this matter to the attention of
the SQctetary oI the Air Porce,

The re-ponsibillty for draftinq p:oper specifications

s ptiwarily the;renponsibilitynof the” cantracting;agency.
Jarrell -Ash' Diviriion of the Fishor ‘scfenkt{¥ic ‘Company, -

‘B=185582, ‘January 12, 71977, ;
1) COEp. ‘Gen. '1362° (1976), 76 z CpD 181, "It Is proper for a ;

PD 19; Maremont:sCorpocration,

contracting-agency to establish. Bpecifirations reflective of
{ts legitimate needs” based ‘on its actual experience, engineer- :

;1ng analyaia, 1ogic or similar rational bases, Bowets Reporting :
‘Company, B-187512, August 10, 1976, 76-2 CEFD 144, Though 7

speclfications should be drawn $40 ag to maximize competition,

e Y




—

A A ——

RE i TR

e m—y om T Y L

B-189390, B-189937

we will not substitute our judgment for that of the contract-
ing agency unless the protes“ar shows by clear and convinc-
ing evidence that a contract awarded on the basis of such
specifications would by unduly restricting competition be

a violation of law. Joe R. Stafford, B-184822, November 18,
1975, 75-2 CPD 324; Globe Alr, Inc., B-193396, June 26,

1975, 75-1 CPD 389,

As the Air Force states, bidders can include in their
bid p/ices the estimated cost of complying with the S-year
warranty. Thus, the Government is not demanding that esmall
business roofing contractors offer a free warranty. Mcreover,
thore 1e no evidence of record thkat a. roofing Lontracto'
cannot estimate the cost of wartanty compliance vhen pre-
paring its bid or that the 5-year warranty will result in a
substantial increase in bidders' potential rosts.

Further, the warranty contalns no presumption that the
contractor is at fault wher. a roof proves to be unsuitable.
The warranty doeg not make the contractor an absolute
guarantor of the roof agalnat all failures. OUnder the
warrality, the contractor is’'liable for defective material
or workmanship and the result of 1it.

In addition, we “£4nd no indication that a contractor
will not be Teimbursed for. repairing roofing defects not-
covered by the warranty. The Air Force has indicated™ -that
its contracting officers have authority to enter into contracts
for roofing repairs where it determines that the contractor—
is not responsible for the defects. Of course, all contrac:s
for roofing repairs must be made in accordance with applicable
provisions of ASPR.

The reoord ‘alao indicates . that ‘under gertain circul-

stances manufacturers of roofing materials warrant their

products for 5 years or_ more. While it is auggeuted that
some 618¢eputab1e bidders may establish corporationa to
perform a . few roofing contracts with the./idea of dissolv-

'ing ‘the corporations before the expiration of the warranty

period to reap the immediate benefits of the contract and

to deprive the Government of the protection sought, we would
expect chat the responsibility reviews made before award
would ferret out such concerns and that award would not
be made to them.,
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In Kenneth R, Bland, 54 Comp. Gan. 835 (1975), 75-1
CPD 207, the protester contended that the¢ warranty provision
set forth in a solicitatjon issued by the Federal Power
Commission was nonstandard and unreagonable in general
business practice. 1In that cease, only 1 of 6 biddera
took exception to the warranty provigsion, Despite the
fact that the protester chose not to bid, we were not
persuaded, in light of the competition, that the warranty
wis unreasonable.

. The record before us shows that even though no bids
were feceived in rclponse to 3 solxcxtation- issue:l by
wurtlnath Adr Force .Base, an average of 4.5 bids pecs
solicitation werere¢eived in response ‘to 15 other
solicitations showr n Lhe charts ¢n‘ page two, all

ot whxch solicitaty ; containad a 5-year roofing

Jwarranty rcquiremont, or an average of 4.4 bida if
“the one ‘solicitation on which Wurtsemith received bids

is considered, which strongly suggests that such require-
ment is not’ unreanonable. We realize that there is a 1-

year: roofinq warranty in the trade; however, 'this does not

create. a conclusive preuumption that the 5-year .warranty
is. arbxtrary, especially since it has béen used by various

‘Government procuring”aetiv;ties and private corporations.

Although’ large businesses may Ve required to furnish only

‘&, 1~year warranty when' constructxng GOVernment'bu11d1ngs
- and small business roofing contractors are required to pro-

vide a 5-year warranty, we cannot find invidious dis-
crimination against amall businesd concerns, given the apparent
need for an extended roofing warranty and no apparent need

. for an extondeq warranty on the buildings themselves.

The 5-year war*anty is .part’ of a contrattxng agency's

'Jlogxtinate ‘neads. ASPR § 1-324 (1976 ecd.) sets out the

various ‘factors, which a contractinq agency should consider

'in establishing the nature and extent of a warranty. We

know of no law or regulation which requires that a con-
tracting agerncy hold a public hearing prior to 2stablishing
its needs.

Based on the'toregoing, it is our opinion that the record

"does not contain clear and convincing evidence that the S-year

roofing warranty unduly reastricts competition. Accordingly,
the protest is denied.

A4S
Deputy Comptroller. Gg'?:"e'ul
of the United States
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