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DIGEST:

1. Contracting officer's determination that only
bid received undex IPR, $2,980 per item, was
unreasonable and constitrted compelling reason
to cancel solicitation was not improper, since
Government estimate was $1,653 per item; item
price over previous 5 years rariged fromnm
$1,140.04 to $1,764.34; and nost recent pro-
curement of item was for $1,200.

| 2. In considering reasonableness of bid submitted
by small business under unrestricted IFB, com-
parison with contract price on previous procure-
ment of same item from large business is proper.

3. Payment of unreasonable price tn establish
additional source for item is not appropriate -
in view of requirement that Governmeni obtain
its needs at lowest total cost. Fact that
unreasonable price reflects substantial tooling
cogts is irrelevant. :

4. IFB was properly canceled since only bid received
was at unreasonable price. Negotiation with such
bidder on sole-source basis under ASPR § 3-210
(1976 ed.) rather than readvertisement would not
be proper wher. record indicates that other firms
are capable of filling Government's requirements
and are interested in participating in resolicita~
tion. Same considerations apply to negotiation
under ASPR § 3-215.

Invitation for bids (IFB) No. DAAHOI-77-B-0151 was
issued as a small business set-aside on February 17,
1877, for 14 elevation dampars, plus a first article.
The Government estimate for each item was $1,658, Item
Prices over the previous 5 years had ranged from $1,140,04
to §1,764.34, and the most recent procurement of the
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item, in January of 1977, was from a large business,
Emerson Electric Company (Emerson), for $1,200 per item,

Only G.S8.E. Dynrmics, Inc¢c. (G.S.FE.), submitted a bid
in response to the IFB, in the amouvnt of $2,650 per item and
$5,000 £5r che first article. In view of theiGovernment
estimate and the item's procurement history, the contracting
officer determined that G.S.E.'s bid was unreasonable and
canceled the solicitation pursuant to Armed Services Procure-~
ment Regqulation (ASPR) § 2-404.1 (1976 ed.), which provides

in pertinent part:

"{a) The preservation of the integrity s5f
the competitive bid system dictates that
after bids have been opened, award must be
made tco that responsible bidder who submitted
the lowest responsive bid, unless there is

a compelling reason to reject all bids and
cancel the invitation, ~ * #

"{(b) * * * Invitations for bids may be
canceled after opening but prior to award
when such action is consistent with (a)
above and the contracting officer deter-
mines in writing that

» * * L *

"(vi) all otherwise acceptable bids are
at unreasonable prices * * **

A resolicitation for the reguirement was issued on
April 28 on an unrestricted basis. G.S.E. was again the
only bidder, although a late bid, which could not be con-
sidered. was received. G.S.E.'s bid had been increased
to $2,980 per item and $5,000 for the first article. When
G.S.L. was advised that the Army intended to cancel the
resolicitation, apparently for the same reason tie initial
IFB was canceled, G.S.E. filed a protest in our Office
against the proposed action.

G.S.E. argques that there is no "compelling reason”
to cancel the resolicitation under ASPR § 2-404.1(a) and
(b) (1976 ed.), since the reesonableness of G.S.E.'s bid
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is properly established by a comparison with other small

business bids, rather than with Emerson's; "by way of

a pie~award survey;" or by the following comparison

with Emerson'’s low bid under a subsequent solicitation

for 83 elevation dampers, issued while G,S.E.'s protest
, was pending and under which bids were opened on Sep 7=

ber 15:

# ¢+ # * Emargon this time submitted a

quotation for $1,253.00 per unit but zlsc

quoted $20,000 for First Article require~

ments. The IFB calls for data based on

only one First Article. Therefore, Emerson's

price of $30,000 for Pirst Article requirements

must be amortized over the ninber of units

to be delivered. The'conclusion is obvi-us.

Emerson would have bid the same §$30,000
{compared to protester's $5,000) if it

had had the 14 units under this IFB under

consideration herwin. Using the same price

&8 the 'call' contract which the contracting

officer is using [the January 1977 procurement],

that would mean $2,142 to be added tc .the

$1,200 referenced by the ‘contracting officer

or a total price of $3,342 per unit. The
rotester.!'s priice of $2,980.,clus $352 ($5,000

First Article .price amortized over the 14

pleces) would total only 53,332 or actuall
les8_than Emerson's price it it had bid."

G.S.E. thus arques that the cancellation of the resclicita~
tion after G.S.E.'s price was exposed was unreasonable and
in bad faith, and violated G.S.E.'s right to expect a
sincere evaluation of its proposal in exchange for expend-
ing the time and expense involved in responding to the
Bolicitacion.

G.S.E. also suggests that, in any case, award to G.S.E.
at elther its bid price or at a price negotiated on a sole-
source basis pursuant to either ASPR § 3-210 or § 3-215
(1976 ed.) would be advisable, since it would help establish
G.S.E, as an alternate source to Emerson of elevation dampers,
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particularly in small quantities. In this connection,
S.8.E. states that a substantial portion of its bid
repreczents first-time tooling costs.

We will not consiaer the merite of G.5.B.'s protest
to the extent that it relates to the cancellation of the
iritial IFB, 3/.ce a protest on that issue would be
untimely under section 20.2(b)(2) of our Bid Protert
Procedures, 4 C.F.R. part 20 (1977).

In regard to the cancellation of the resolicitation,
it is recognized that the re; ~=ion of bids after opening
tends to discourage competition nrcause it .publicly
e poses bids without award, and ﬂauses bidders .to extend
manpower and jioney in bid preparation without the pos-
sibility of acceptance. 52 Comp. Gen. 285 (19272). It
is primarily for those reasons that the p:ocurement
reguliitions require that a “compelling reason" must
exist for such cancellations. Therefore, the issie here
involves only the prepriety of the contracting officer's
determination under ASPR § 2-404.1(b)(vi) (1976 ‘ed.).

We have long recognized that a determination that bid
prices a.e not reasonable is a matter of administrative
discretion which our Office will not question unless
such de:ermination is unreasonable or there is a showing
of bad faith or fraud. See Support Contractors, Inc.,
B-181607, March 18, 1975, 75-1 CPD 160.

We do not believe that the contracting officer's
determination that G.S.E.'s bid of $2,980 was unreasonable
and that cancellation of the IFB was warzanted was improper.
We agree with the contracting officer as to the relevance
and effect of the item's procurement history and the Govern-
ment's estimate based thereon. Moreover, G.S.E,’s bid was
more than twice the price that the Army paid for the
i'tem under the January 1977 contract for a comparable
number of jtems (20). The fact that the previous:awardee
was a large business ir irrelevant. Cf. Tufco Industriea,

‘'Ine., B-189323, July 13, 1977, 77-2 CPD 21, in which we

point out that even a large business bid on a small business
set-aside, while not eligible for award, may be considered

in determining whether small business bids on the procurement
are reasonable.
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Concerning the use of a preaward survey to
determine whether G.S.E.'s bld was reasonable, such o
survey relates to a bidder's responsibllity. Therefore,
to the extent that lt involves the rzasonablenees of a
bid, It does so in the context of that particular b'dder’'s
capabilicy to perform the contract at that price. See
Putronics Industrles, Inc., B-18E896, March 10, 1976, 76-1

. On the other hand, the reasonableness of a bicd
in th» context of the cancellation of a solicitation
involves conslderation of the bid relatlve to the price
that t.e Covernment should otherwise expect to pay for
the item. See The Wessel Company, B-189629, August 26,
1977, 77-2 ¢pD 152, Finally, the Army advises that th-=
first article requirement under the IFB opened on
September 15 was waived for Emerson; thus, G.S5.E.'
analysis concerning the allccation of first article
costs fails, since it must include the assumption that
the first article requirement would have been waived
under the canceled solicitation as well. Moreover, in
view of the welver undpr the recent solxcxtatlon, we
bellieve that Emerson's;resultant bid of $1,253 per item
further serves to establiah the unreasonableness of
G.S.E.'s bid price under the second IFB. In this con-
nection, the fact that G.S.E.'s bid of $2,980 per item
represents substantial toolina costs does not render such
price reasonable. Swedlow, Inc., B-189751, December 21,
1977, 77-2 CPD 489.

Thus, the contracting officer acted properly in
determining that G.S.E.'s bld was unacceptable for
award nnder the IFB, Moreover, in regard to whether,
in lieu of issiing a third sollicitation., negotiations
should have been conducted with G.S.E. pursuant to
ASPR § 3-210 or § 3-215 (1976 ed.), we first note that
the payment of an otherwise_ unreasonable price for an
item to establish an additiohal source, as suggested
by G.S. Ere vould not be approorlate in view of the require-
ment that the Government obtain its needs at the lowest
total cost.; See Swedlow, Inc., supra; Martin & Turner
Supply Compagy. 54 Comp. Gen. 39 -2 CPD 207. In any
case, the cited regulation, specifxcally ASPR § 3-210 (1976
ed.), implementing 10 U.S.C. § 2304(a) (1270), authorizes




noted above. The game consliderations apply in regard to
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negotlation for suppllies and services "for which it ls
impracticable to obtain competition.® G.S5.E. argues that
negotiatlion under the provislion is appropriate since G.S.E.
ls the only firm interested in supplying the item to the
Army in small quantlties. However, use of that provision
ls discretionary with the contracting agency. Hewlett-
Packard Company, B-184515, January 12, 1976, 76- 1T CBD 1s.
flnce it Is clear that G.S.E. is not the only firm
capable of providing elevation dampers, and (n view of
the procurement history of the item, the submission of

a late bid by another firm, and indicatlon in the record
that there was a reasonable expectation of adeguate
competition if a new sollicitation were lssued, negotia-
tion under that regulation would not be warranted. See
Hewlett-Packard Company, supra. In fact, G.S5.E. was the
third low bidder under the solicitation for 83 ems

ASPR § 3-215 (1976 ed.), which implements 10 U.S.C.
§ 2304(a)(15) (1970), authorizing negotiation after
advertising where bids received are unreasonable.

The protest is denled.

Aot

Deputy Comptroller ener
of the United States






