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MAYTTER OF: Clark Edwards - Cost of.Living Allowances

DIGEST: Civilian employee of U.S. Army stationed
in Hawail, whose cost of living allowance
(COLA) is being phased fut based ‘'on 1976
survey by Civil Service commission, claims
backpay and restoration of allowance,
Pursuant to 5 U.8.C § 5941 and Executive
Order No. 10000, as amended, COmmiasion
has responaibility of admini:tering ‘COLA,
including ‘establishlily of proper rates of
payment, Action taken was ii-accordance
wity regulations issued by the Commission
at 5 C.,F.R. § 591,208 and S C.F.R, § 591.213,
Claim may not be allowed.

This decision concerns the request of Major D.E. King,
an authorized finance and accounting officer of the Depart-
ment of the Army, on the claim of Mr, Clark Edwards, a ci-
vilian employee of the U.8. Azmy cngineer Livision at

Fort Shafter, Hawail, for backpay from the period December 12,

1976, to thelpzo aent, ‘representing the phasing out and
eventual discontinuance of his ¢ost of living allowances
(COLA). Mr. Edwards also requests restoration of his receipt
of COLA.

The record zhows that Mr. Edwards resides in Kailua,
Hawaii, on the Island of Oahu. Mr. Edwards 1s entitled to
Department of Defensr commissary and post exchange (PX)
privileges. The'only limitation on these privileges is that
Mr. Edwards is not entitled to purchase articles of the
military uniform.

, On December 29, 1976 . Mr, Edwardg was informed by the
U.8. Army Civilian Personnel Office that under the Civil

Sérvice CommisCion (COmmission) stand_rds set forth in

Féderal Personnel Manual rFPM) Letter No. 591-16,

Novembez 15, 1976 (see also FPM Letter No. 591- 17,

November 19, 1976), he would not be entitled to continued
payments of COLA and that such payments would qradually be
phased out in accordance with the Commission's instructions.
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This action was based on Mr. Edwardas' entitlament to com-
missary and PX privileges. P2rior thereto Mr. Edwards had
been authorized COLA at the rate of 12-1/2 percent of his
base salary.

In conducfing its 1976 review of COLA rates, the Com-
mission cons?dered a recipient's entitlement to Federal
housing and access to commlssary/PX vrivileges in determin-
ing the proper rates of nllowance. Accordingly, the Commis-
sion determined that the COLA rate for the 3tate of Hawall,
Island of Oahu, was as follows:

Authorized
Geographic ccverage/allowance 1976 allowance
category Index rate
(percent)

f£tate of Hawali

. Island of Oahu: :
Liocal retail/private housing... 118 .1 1
Local retail/Federal housing... 100.9
commissary/PX/private housing.. 104.2
Commissary/PX/Federal housing.. B87.4
Commissary/PX/military hous-
Ing.eeiiieniiiiiiiietriatiisene. 12.5

o [ =N = = 3N

Mr. Edwards questions the authority of the C misaion
to reduce or eliminate wayments of COLA where an enployee is
entitled to certain privileges such as access to a conqissary
and/or residing in Federal housing.

The Commiésion s consideration of commissary/PX privileges
in its establishment of rates of COLA in Hawaii in its' 13976
review of cost of living index was in accordance with the
regulations issued by the Commission at 5 C.F.R. § 591.208
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and 5 C,F.R. § 591.213 which state in pertinent part as
follows:

*§ 591.208 Deductions from allowances.

"Deductions trom~allowances are made
where warzanted pecause of Federal
housing or special purchasing’ priviloges
in accordance with the provisicns of
section 205(b)(2;, of Executive 01der
10,000, as amended.

*$ 591.2)13 Perindic review.

_'TLu Conmianion shell Leview fre
time to time, But at least annunlly.
the placea’desiqnates, the ratea fixed,
i and;. the 'eguletions in this subpart
which are prescr.bed for payment of 'al-
lowances and differentials. The purpose
for the review ls to make warranted
changes :to ingure that,puyments under
thia*subpart shall continue only during
‘the - contjnuance of conditions justifying
payment of alldowances and differentials
-and shall not in any instance exceed
the amount Justified. However, if program
or methodology revigions 'would substan-
tially reduce an established differential
or allowance rate, then the rate of such
additional compensation may be reduced
gradually."

The statutory authority for, a cost of 1iv1ng allowance
for Pederal employees stationed ‘dutside the continental
United States or in Alaska: is found at 5 U.S.C. § 5941(a)
(1970) which is- ‘derived’ from 57°U. S. 'C. § 118h, section 207 »f
the Independent Offices Appgopriation'hct, 1949, as ame=nded.
Concerning the administration of COLA payments, 5 U.S.C.

§ 5941(a) provides in pertinent pazt as follows:

"Except as otherwise specificall'r autho~
rized by statute, the allowance 1ls paid

L
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only in accordance with requlations
prescribed by the Presiient establisghing:
the rates and defining the area, gronps
of positions, and c¢lasses of employces
to which each rate applies.”

By Execu*ive‘ﬁtder No. 10000 Septembex 16, 1948, as
amended, the Presideént has authorized the Commission to
administer the payméint of COLA to Federal employees,

N

Section ?io'oﬁ ExXecutive Order No. 10000, authorizes the
commission to 'condict a periodic review, at least annually,
of the rates of COLA which have been fixed. !

Section 205(b) of Executive Order No., 10000, as amended,
pertains to the fixing the rates of COLA and provides as
follows:

"{b) The Civil Service COmmission
shall, (1) in designating places under
gsection 205 (a) hereof, consider the rela- :
tive consumer price levels in the area £x
and in the District of Columbia,.and give
due consideration to the differences in
goods and services available and to the
manner of living of perscns employed in
the areas concernéd in positions com-
parable to those of United States em-
ployera in the areas, and (2) in fixing
the Territorial cost—of-living allowance
pufsuant to sUch ‘subdéction,; Make_ ap-
propriate*deduchionq when -quartere or
subslstence, commissary or other pur- .
chasing privileges are furnished at a ;
cost substantially lower than the pre-
vailing Jlocal cost.” (Emphasis added.)

The regulations of the Commission found at 5 C.F.R.
§ 591.208 and 5 C.F.R, § 591.213 were issued pursuant to
5 0.5.C. § 5941 (1970) and Executive Order No, 10000, as
amended, and have the force and effect of law.
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In view of the above, there appoaza to be no legal basis
for challenging the authority of the .Comnission to consider
ceommissary/PX and Pederal housing privileges 1n egstablishing
rates of CCLA.

Mr, Edwards alsol ‘challenges the manner in which the
Commission conducted its cost of living survey in Hawaili,
particularly with regard %o the value which the Commission
attached to conmissaty/RK and Federal housing pcivileges.

Mr. Edwards cont=nds that the commissary privileges which

were available to him were of far less value than the
Commission's survey would indicate., However, since the admin-
istration of COLA is the responsibility of the Commission,

we will not substitute our judgment for that of the Comm!ssion
with regaré to the manner of conducting’of cost of living
surveys and the establishment of rates of COLA.

FPinally, Mr. Cdwards states that, on November 10, 1976,
he voluntarily surrendered the personal identification card
which entitled him to commissary and -PX privileges, He contends
that since he no longer has access to such privileges, his
entitlement to COLA should be restored. This argument is
without merit ‘as there_is no provision in either Executive
Order No. 10000, as ameénded, or in the regulations promulgated
by the Commission, which would allow the restoration of COLA
upon a voluntary relingquishment of commissary/PX or Federal
housing privileges.

Accordingly, there exists no legal bhasis upon which
to restore Mr. Edwards' entitlement to a cost of living allow-
ance. Moreover, Mr, Edwards is not entitled to backpay
under 5 U.S.C. § 5596 (supp. IV, 1974) as there has been
no unwarranted or unjustified personnel action with regard
to the phasing out and discontinuance of Mr, Edwards' COLA.

In -accordance with the above. Mr., Edwards' claim for
the amolints of the cost of living allowence withheld from
him beginning in December 1976 may not be certified for

payment,

Deputy Comptroll r General
of the United States





