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Decision re: Peter Kiewit Sons' Co.; by Robert P. Keller, Deputy
Comptroller General.

Issue Area: Federal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Prociresent Lawv IIX.

Budget Pupction: National Defense: Departaent of Defense -
Procurement & Contracts (058).

Organization Concerned: Department of the Azrmy: Corps of
Engineers; Titan Midvest Construction Corp.

Authority: A.S.P.R, 2-402.1¢a). A.S.P.R., 2-303,7. 55 Comp. Gean.
267. D-185540 (1977). B-182826 (1975).

Protast vas made to the rejection of a hand-carried bii
as being late, Protesater relied on tiae as given by local
talephone company vhich was slower thar official Bureau of
Standards time used by agency; consegoently, hand-delivered hid
was untimely and was not considered. That protester's late bid
¥ag erroneously npened does not vitiate requirement that award
go to lovest responsible and timely bidder, Protest was denied,
(Author/DJN)
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YHE COMPTrROLLER OENERAL

DECISION OF THE UNITED STATES
WAEBMHMINGTON, D.C, 20848
F_l_l:§= 3-189022 DATE: Juy 20, 1977

MATTER OF: Peter Kiswit Scns' Company

DIGKRST:

-~ 1. Hand carried bid delivared after bid opening
officer announced bid opening time had arrived
but prior to disclosure of other bids may not
be cotesidered on tke basis that the ptotoltcr s
repressantative relied on erroneous time given
by telaphone company, which was slower than
the Bureau of Standard's time relied upon Ly

" the bid opening officer.

2. The erronecus opening of a late bid does not
' justify disragarding the requirement that a
contract avard be made to the lowest respon-
sible and responsive timely bidder.

Peter Kiewit Sons' Company (Kiewit) protests the rejec-
) tion of its hand carried bid as late and the proposed award
| of & construction contract to Titan Midwest Construction
f . Corp. (Titan) as the low responaible, respousive bidder.
' Invitation for Bids (IFB) No. DACA45~-77-B-0042 was issued
by the Corps »>f Engineers (Corps), Omaha District om
March 16, 1977. Bid opening was scheduled for May 5, 1977,
at 2:00 p.m., local time, at the Hilton Hotel Ballroom in
Omaha, Nebraska.

Kiewit contends .that it reasonably relied on the time
3iv.n by the t.lcphon. sompany on its time and ceﬂperature
line as the most readily available, accurate standard of
. "local time." By this measure of time, Kiewit urg.s that

its bid was not lste. However, the District Corps' Chief

of the Advertising Awards Section (Chief) ascertained the
! exact time by calling the Bureau of Stsndards in Boulder,
Colorado. At exactly 1:50 p.m., the Chief announced the
time to those present in the ballroom: Commencing at
1:55 p.m., and each minute thereafter urtil 2:00 p.m., the
Chief announced the time. At precisely 2:00 p.m., the
Chief advised the District Enpineer that the scheduled
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‘time for bid opening had arvrived. The District Kngineer

anaounced to those ssscmblad that it was 2:00 p.m., and
that no other bids would be accaptad, 8Shortly there-
aftér, ths Kievit representative entered through the
back entrancevay of the ballroom and deposited a bid
envelope on the receiving table prior to the public
disclosvre of any other bid. Although the Kiewit low
bid was opened by mistake snd hended to the District
Engineer, luat offizer annocunced that the Kiewit bid
had not been delivered on time snd that the apparant
low bidder was Titan.

After the bid opening, the District Engineer advised
the Kiewit representative that the correct time had besn
ascertained from the Buredu of Standards. Thse District
Engineer called the Bureau of Standavds from a pay phona
in the lobby of the hotel. ‘“‘his "time check" revealead
that the time used in'determiniang the closing of bdids
was correct. Kiewit argues that it is reasonadle for a
bidder to rely on the time given over the time and tempera-
ture line as the correct "local tima.” Kiewit ,tates that
when its representative took his seat after entering the
room the time on his watch was 2:00 p.m. Because Kiewit's
representative handed in his bid shortly before he was
seatad, Kiewit argues that it fully complied with the
requirement in the IFB that bids be received by 2:00 p.m.
“local time."

In this conmaction the district manager for Northwestern
Bell Telephone Conpany has submitted an affidavit stating
that the time given bythecompany's time-quoting equipment
is -based on time obtained from the Naval Observatory, He
states that the company utilizes two time-quoting wmachines,
the second being a back up unit to accommodate callers
vhen the primary machine is overloaded or not iv working
condition. Approximately one and one half hours after
bid opening, this individual checked the accuracy of the
telephone company's equipment with the Naval Obasrvatory.
He found that the time being quoted by the primary equip-
ment vas 7 seconds slow vhile the sacondary equipment wvas
23 seconda slow.
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The Public Info-meti~n 8pecialist at the Bursau of
Standards ,Bouldezr, Co.oxado has advisad us that the
Bureau's Boulderoffice oparates a time giving rervice
fer the general public and that the Bureau coordinatess
its timekesping with the Nsval Observatory snd with the
Internstional Bursau of Time in Paris.

Tt is undisguted that Kiewit relinquished its bid
afrer the announcement by the District Engineer that the
time for bid opening had arrived and that the cnrrect
time vas obtained for this purpose fyom the Bursau of
Btandards. 1In this connection, Armed Services Procure-
ment Regulation (ASPR) 8 2-402.1(a) (1976 ed.) requires
the bid opening officar to decide when the time set for
bid opening has arrived and to so declare to those pre-
sent at the bdbid opening. We have held that such a
declaration is prima fucie evidence of the time for ‘bid
opening and unless there is a clear record to contradict
this evidence, the authori:ed declaration serves as the
criterion of lateness. K ater Compan 55 Comp. Cen. 267
(1975), 75-2 CPD 176, 1In ‘this cass we hdvc no reasomn to
question the correctness of the rime utilized by the
Governmant and it is cleay that the time relied upon by
Kiewit was not correct., Eveém thnugh Fiewit reasonably,
but ur/fortunately, relied upon inco%tact tims given by
the telcphonn company aad it relanu:shed its bid prior
to annosuncement of bid prices, we believa this does not
justify making an e:ceptxon to the firm rule that bids
may not be accepted subsaquent to bid opening time. 1Im
this c¢ase the rule works tc the financial disadvantage of
both Kiewit and the Goveérnmeat but the purpose of the rule
ic to maintain the integrity of the compotitive bid systenm
and .that purpose transcends the Government’s loss of a
lower price in the particular case. To accept Kiawit's
late bid, even in these ciicumstances, would prejudice
the low tinely biddex and would subject the Government
to liability for bid preparation costs. William F. Wilke,

Pinally, altitcugh Kiewit's late bid was mistakenly
opaned and revealed contrary to ASPR # 2-303.7, this
fact ccnferred no additional rights on Kiewit. Greer
Hydraulics, Inc., B-182826, Aprii 22, 1975, 75-1 CPD 249,
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Accordligiy, the protest is denied.

. -

-y . L '
Deputy Comptro lre& ’!:et‘:ral
of the nited States
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