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W  BHINGTON, D.C. 203 4n13

OVCISION

FiLE: R~188838 DATE: April 3, 1978

MATTER OF: Lnpact Axgistance tc Polar Rural Telephone Mutual
Ald Corporation

DIGEST: 1, Polar claims reimbursement under gection 6§11, Pub.
L. No. 84-4°1, for capital exuenses of furnishing non-
tactical telephone services to Government personnel
stationed at Safeguard Antiballistic Migsile System site.
Polar is entitled to impact assistance under section 611
eriteria gince (1) expenditurea are not otherwise recov-
erable, (2) expenditures are direct result of establish-
ment of Safeguard, and (3) in absence of financial assist-
ance, PPolar would sustain unfair and excessive financial
burden.

2. GAO differs with Dzfense Contract Audit Agency regard-
ing amount of eligible capital expenses under section 611
Pub. L. No. $4-431, in three major respects: (1) inter-
egt on lozns used for construction of racility is allowable
capital expenditure during consiraction period; ASPR 15~
205. 17 which bars interest ja inapplicable; (2) employees'
termination pay is not allowable gince it is not a capital
expense of purchase and installation of facilities and
equipment; and (2) otherwise allowable amount should not
be reduced by present value analysis since section 611
contemplates complete reimbursement for eligible non-~
tactical capital expenditure...

3. The third criterion of secti n 611 of Pub. L. No. 94-431
requires a determination b, th: Secretary of Dziense that
Polar would gnstain an "unfair and excessive financial
burden'" in absence of financial assistance. Although
Polar reportedly is in generally sound financial condition,
section 611'c purpose is to aiford relief because the Safe-
guard closin; removed the anticipated source of repay-
raent for nontactical facxhnes and eqmpment. Loss of
specific source of repayment results in unf{air and exces
sive burden of repayment for eligible nontactical cap1ta1
expenditures which should not be passed on to other com-
mercial user-members of Pol v,

4. Measure of assistance under e :ction 611 of Pub. L. No.
g4-431 is Polar's financial bu:-len--amount of eligible
nontacticai capital expenditur: 3 not otherwise recovered.
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Based on limited review, GAO found eligible expendi-
tures of $.',112, 175. Delege~ of Secretary ol Defense
in determining Polar's entitlement under gection 611
should deduct from eligible expenditures repayment
from vser fees charged to and paid by nontactical cusg-
tomers before ‘he site way closed, including repayment
of Rural Telephone Bank loans and general funds.

5. Government has pending claiin under tactical operations
Safeguard contract with Polar. Although claims are re-
garded as separate and digtinet, may be settled at differ-
ent timesg, and exact amount of United States' claim is not
yet completely certain, the amount otherwise payable un-
der gection 611 should be withheld to the extent necessary
to satisfy amount claimed to be due frorn debtor under the
Government's common law right of gsetoff. Department
of Defense should proceed expeditiously to resolve claim
against Polar. Pending final determinstinon of Govern-
ment's claim, Polar should be paid any portion of its
section 611 entitlement which exceads the amount eati-
matad to be due from Polar.

The Finance and 2.ccounting Oificer, U.S. Army Corps of Engineers,
Baltimore Distrjct, has requested an advance decision regarding the pay-
ment of irngpact agsistanc~ funds to the Polar Rural Telephone Mutual Aid
Corporation, Park River, Neorth Dakota (Polar).

In order to furnish nontactical telephone gervices to Government
personnel stationed at the Safeguard Antiballistic Missile System site
{Safeguard) in North Dskota, Polar had sorrowed money from the Rural
Telephone Bank (RTB)} for naceasary capital expenditures, inteading to
repay the loans over a 10 1/2-year period from revenues generated from
monthly service charges to Safeguard perscnnel living in its franchise
area, The Safeguard system was dismantled and the gite closed une::-
pectedly as a resuit of strategic arimg limitation agreements and coic:
gressional action. Polar sought and obtained specific legislative relief,
i.e., section 61!, infra. It then filed a claim in March 1976 for impact
agsistance funds, under that section, alleging that it no longer had a way
to recoup its capital expenditures.

The Finaace and Accounting Oificer reczived froin the Army Ballistic
Missile Da2fense Program Mznager, as deiegee of the Secretary of Da-
fensc, a determination that Polar is entitled to receiva $759, 491 under
gection 611 of Pub. L. No, £4-431, which specifically authorizes impac*
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assistance to mutual aid telephone cooperatives. In fcrwarding the de-
termination, the Program Manager stated that Polar had a contract with
the Defense Commmercial Communications Office (DECCC) to provide
tactical communications support to Safeguard, and that based on reviews
performed by the Defense Contract Audit Agency (DCA.L) and DECCO,
the Defense Communications Agency (DCA) had concluded that Polar had
been overpaid approximately $1, 400, 000 on the contract. It was indi-
cated thac the first formal demand against Polar Lad not been made until
the request ior section 611 impact assistance had established a potential
source of recoupment funds. DCA requested that impact agsistance be
withheld and that joint negotiation of Folar's impact azsistance claim
and the DCA claim be undertaken. The Program Managsr, however,
stated that in his view, each case was separate and distinet and shouud
be judged on its individual inerits and sgettle.l separately.

The Army Assistant Judge Advocate General recommended that the

; opinion of the Compiroller General of tlie United States be obtained prior
to payment of any scction 611 finds to Polar because of the "questionaole
! legality' of making such payment. Subsequently, the Honorable Milton R.
i Young, United States Senate, requested our : eview of the amount of im-
pact assistance proposed to be paid to Polar by the Department of De-~
fenge, Both questions--i.e., the amount of azsistance and the legality

of payment of such assigtance wiil be wigcussed in this decision.

Iniiuded in the Finance and Accounting Officer's submission is an in-
formation paper prepaved by the Army's Ballistic Missile Defense Pro-
gram Office. It states in pertinent part the following:

*1. During the period 1870 tc 1976, Polar Rural Telephone
Miitual Aid Corporation (hereina‘ter refersed to as Polar)
furnished nontactical telephone services to péysonnel sta-
tioned at the SAFEGTUARD flite in North Dakoia. Noatacticel,
a8 uged here, refers to unoificial, private, residential tele-
phone services naid for by individuals and not the United States
| Governinent. There was no contractual arrangement between
the United States and Polar covering these nontaztical private
! telephone services. - In order to provide these services, Polar
had to make capital expenditures for expanded physical facil-
itieg such as additional switchbecards, cable, poles and build~
ings. With the untimely shutdown of the SAFEGUARD Site,
Polar found itself with an expanded plant, but without the
SAFEGUARD private customers from whom it had expected
to obtain the necessary revenue to'pay for its expanded pri-
vate telephone service facilities. Since this was a private
commercial transaction with individuals, there was no Basic
¢ Termination Liability Agreement with the Government under
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which Polar could have recovered their expenditures.
In this regard, it ghould be noted that 31 U.8.C. 679
specifically prohibits the expenditure of ap~~opriaied
funds for telephone service ingtalled in ar private
residence, * # *,

"2, As a separate transaction, Polar also had a con-
tract with the Defense Commercial Communications
Office (DECCO) to furnish tastical communications
gupport to the SAFEGUARD Slte., Here inere was a
Basic Termination Liability Agreemenrt to protect
Polar agsinst unexpected shutdown of {he Site.

'"3. However, when the SAFEGUARD Site shut Jown
prematurely, Polar found that it had no way to reccap
some of its capital expenditures specifically mad= to
provide nontactical, private, residential telephone z:r-
vices for SAFECUARD pergonuel,

"4, Polar at firsgt sought relief in the form of impact
assgistatne under the provisions of section 610, P, L.
81-51., tha bagic impact agsistance statute for the
SAFEGUARD Site, * * *, However, Polar could not
qualify for agsistance under Sec. 610, becauge funds
under that section only supplement those under ccher
existing federal programs; there was no existing fed~
eral agency through which Polar could submit an appli-
cation for impact assistance; Polar did not qualify as
a 'community' as required by section 610 and finally,
as stated above, 31 U.S.C. 6§79 specifically prohibits
the use -of appropriated funis to pay for private tele-
pnone service,

"5, Polar then sought relief from Congress, see letter
to Senator Young, dated 17 February 1976 * * %, Sen-
ator Young held a meeting concerning the plight of the
telephone companies furnishing private telephone ser-
vices for SAFEGUARD Site personnel # % #, Senator
Young asked the Army to draft legislation which, if
passed, would allow impact assistance to telephone

wlls

companies in Polar's gituation, #* * *

"6. Subsequently, section 611, P, L. 94-431, was
passed by Coagresgs % * *,

* &k % % %
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"8, On 8 November 1876, Polar submiited a request
for impact a3sistance UP Sec. 611, P. L. B84-431, in
the amount of $1, 337,562, suhsequently revised to
$1, 375,815 and again revised to $1, 372,044 % * %,

Section 611 of the Military Construction Authorization Act, 1977,
Pub, L. No., 04-431, 90 Stat. 1349, September 30, 1976, provides as

follows:
“IMPACT ASSISTANCE, NONPRO®.T COOPERATTES

"Sec, 611. Notwithstanding section 7 of the Act
of August 23, 1912 (31 U.S.C. 678), the Secretary of
Deafense is authorized to use any funds appropiiated
to carry out the provisicng of section 810 of the Mili~-
tary Construciion Act, 1871 (84 Stat. 1224), to reim-
burse nonprofit, mutual aid telephone cooperatives
for their capital expenditures for the purchase and
installati<a of nontactical communicatious equipment
and “elated facilities, to the extent the Secretary de-
termines tha* {1) such expenditures are not ctherwise
rocoverable by such cooperatives, (2) such expendi-
tures wure incurred as the direct result of the con-
struction, installation, teating, and operation of the
SAFEGUARD Antiballistic Missile System, and (3)
such cooperatives, a3 a reault cf the deactivation
and termination of such system, would sustain an
unfair and excessive financial burden in the absence
of the financial assistance authorized by this section, "

Section 611 refers to 31 U,8.C. § 679 (1970) which provides in
part that ""Except as otherwise provided by law, no money approp:riated
by any Act shall be expended for telephone service installed in any pri-
vate residence or private apartment * % *, " Section 611 also refers to
section 610 of the Military Construction Authorization Act, 1971, Pub.
L. No. 91-511, October 28, 1970, 84 Stat, 1204, 1224, which includes
authorization for the Secretary of D=fense to assist '"communities" in
meeting the costs of providing increased municipal services and facil-
ities to the residents of such communities if the Secretary determines
that an immediate and substantial increase in the need was a direct
result of work being carried out in connection with the ccnstruction,
installation, testing, and operaiion of Sareguard, and that an unfair
and excessive financial burden would be incurred by such communities
as a result of the increased need for such services aad facilities, Such
assistance was to be carried.out through existing Federal programs.
Although Polar initially {iled its claim pursuant to section 810, there
was initial doubt that Polar could qualify as a ""community,' Polar
appealed to Senator Young who introduced an amendment which subsec~
tion became section 611, supra.
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The Military Construction Appropriation Act, 1877, Pub, L. No.
94-367, July 16, 10876, 90 Stat. 993, includes a military construction
appropriation for the Army. S. Rep. No. 94-971, 94th Cong., 2d
Sess. 46 (18978) on H. R, 14235, which was enacted as Pub, L. No,
84-367, recommended anr increase in the Army military construction
appropriation to include--

"'$3, 500, 000 for impact agsistance to reimburse non-
profit, mutual aid telephone cooperatives for certain
capital expenditure losses caused by sudden closure
of the SAFEGUARD Antiballistic Missile System, pur-
suant to section 611 of the authorization bill # * *, "

The Conference Committee Report on the bill (H.R. Rep. No. 94-1314,
84th Cong., 2d Sess. 4 (1976)) indicated agreement by the conferees that
up to $3, 500, 000 might be spent for the impact assistance to nonprofit
mutusl aid telephone cocperatives for their capital expenditures at Safe-
guard sites.

Axount of Nontactical Expenditures

As requested, we have reviewed the audit conducted by DCAA «f
Polar's claim under section 611 of Pub. L. No. 94-431. As a result of
this limited review, we have concluded that Polar had capiral expendi-
tures of 31,112, 175 which were incurred for the purchase and installa-
tion of Safeguard-related nontactical communications equipment and re-
lated facilities. A comparison of our calculations with thoge of DCAA
and Polar are summarized in chart form in Appendix 1.

This Office differs with the DCAA aucit of expenditures in three
major respects: allowability of interest d' ring construction; allowance
by DCAA of termination pay as a propex i em of the claim; and, the ap-
plication of present value analysis {o red ce the amouat of the claim.

Interest Expense

We believe that under section 611, the interest cost incurred during
the construction period to “inance the congtruction of facilities is a proper
charge to the capital cost of facility construction., DCAA was in doubt
regarding the allowance of such interest in the belief that Armed Services
Procurement Regulation (ASPR) 15-205. 17 does not allow it, The ASPR
provision states that 'interest on borrowings (however represented) * % *
cogts of financing and refinancing operationg * * % are unallowable * % %, '
However, a Federal Communications Comir =sion {(FCC) rule, 47 CFR
31.100:2, provides that the ''telephone plant ader construction' invest-
ment account shall include interest during e nstruction. Additionally,
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47 CFR 31.2-22 includes a3 a cost of construction, 'Interest during
construction [which] includes the amount of interest upon all moneys,
including the company's own funds, used in the acquisition or construc-
tion of telephone property * * *,' ASPR 22-1004 provides that FCC
rules, regulations, practices, and decisions concerning ratea, cost
principles, and accounting practices shall be recognized in procuring
communications services from common carriers.

In the Sv«ctzbaugh Manufacturing Company caze, ASBCA No, 3118,
57-2 BCA para. 068 (1957}, the rationale for the exclusion of interest
rule of ASPR 15-205,17 is stated to be that interest on money borrowed
for the purchase of inventory and equipment with which to perform a cca-
tract will not be permitted to serve as a base to enhance the profit of a
contractor who must borrow to perform his contract as against one who
1s able to provide his own operating capital. However, ~action 611 spe:-
cifically provides for reimbursement foo capital expenditures for the
purchase and installation of nontactical communications equipment and
related facilities. The cost of fmancm.g the construct cv. and purchase

of such facilities are components ci such capital expesditures as reccg-
nized by the cited FCC rules which ASPR 22-1004 1ncorporatea by refer-
ence. Therefore, ASPR 15-205.17 is not controlling, and the in!zrest
costs of coustructing the capital ecuipment in question should have been
allowed. In reflecting this interest cost for the construction period in
Appendix I, howeaver, we have deducted interest am~unts allowed by
DCAA in its alternative computation for periods of time after the capi-
tal equipment was completed and put in gservice. We do rot believe in-
terest exrenses beyond the period of construction are properly charged
to capital expenditures. This is why the DCAA and GAD amounts allowed
for interest costs are different.

Termination Pay

Polar's claim includes termination pay of employees who were dig-
charged because of the deactivation of Safeguard. DCAA allowed this
claim in the amount of $32, 700. Section 611 provides for reimbursement
for capital expenditures for the purchase and installatioa of r.:.tactical
communications equipment and related facilities. Terraination pay of
employees terminated becauge of the deactivation of Safeguard would not
appear to be this kind of expense. Moreover, the record forwarded to us
by the Finance and Accounting Officer included a memorandum of April 39,
1876, prepared in the Bsllistic Missile Dafense 2rogram Office, relatmg
to the problems both of Polar and another nonprofit telephone cooperative,
subsequent to the Safeguard clogure. The memorandum indicates that the
language which was drafted in an effort to obtain assistance for the tele-
phone cooperatives (section 611) '"would limit payment to capital expendi-
tures (as opposed to claims for severance pay, etc,) made which are
determined by SECDET [Secrelary of Defense] Lo be nonrecoverable.
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This ia consis’2ant with Senator Young's guidance to get the costs down
as low as possible, * * %,'" (¥mphasgis added.) Thisg viewpoint ig in

concert with the exprest. language of the statute. Accordingly, termi-
nation pay of Polar employees is not a proper item for consideration

under gection ~11,

Present Value Analysis

We algo diffe~ with DCAA's application of present value analysis to
otherwise allowable clairn amounts in order to determine Polar's net
allowable claim., DCAA concluded that (disallowing interest d»-ing con-~
struction) the total amoint of the claim is $1, 127,051, l2sa a ' sent
value deduction of $367, 560, resulting in a net amount of {759, 491, the
amount determined to Le payable by the Ballist.c Missile D2fengse Pro-
gram Manager as delegee of the Secretary of Dzfense,

The expenditures were largely financed through 10 1/2-year Rural
Telephone Bank (RTB) loans which will not terminate for several years.
The loans are repaid through'quarterly payments of principal and inter-
est. As we understand DCAA's enaly is, it would allow Polar a reduced
present payment on the basis that the corrowed amounts would not have
to be repaid until various future dates, thus justifying the discounting of
capital expenditures of $1, 127, 051 to {739, 4U1, According to DCAA,
Polar could then invest the moneys received, which at the appropriate
future dates, would be sufficient to repay the principal, 'but not accrued
interest, on the loans, DCAA apparently did not congider the quarterly
(declining) interest which would have to be paid by Polar until the loans
were completely repaid. -

The RTB loang were subject to 1:lephone loan contract amendments
whicb include a provision that--

""All amounts received from the Department of D=fense

on termination of the contract between it and the borrower
will be cromptly applied upon receipt against the notes cov-
ering funds for the service {o the Anti Ballistic Missile
Complex installation. "

Regarding the nontactical portion of thege loang, Polar has teen our the
opinion that it is required upon receipt of any impact assistance pay~
ments t0 immediately use such funds to reduce the outstanding loan bal-
ance, It is arguable whether an impact assistance payment received by
Polar because of the nontactical facilities and equipment covered by such
loans must, by the terms of the above~cited loan contract provision,
immediately be used to reduce the outstanding RTB loan balance.
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However, as will be discussed further, the primary reason advanced
by Polar in requesting congressional assistance was the unfairness and
hardship of making the quarterly RTB payments, including both principal
and intereat, from other than nontactical sources. It appears clear un-
der the circumstances that provigion for reimbursement for capital ex-
penditures contemplated that payment of Polar's claim would result in
complete repayment of the unrecovered capital expenditurea sc that there

would be no further drain un Polar's other resources. If Polar were paid
$758, 481, the reduced amount as propt.ied by DCAA, and turned over
this payment to RTB, $367, 560 of the otnerwise allowable claim amount
would remain outstanding. (According to Polar, as of March 31, 1976,
the date of the reported Safeguard shutdown, the outstanding balance of
RTB loans attributed to nontactical purposes was $1, 110, 814,66, Pay-
ment of $759, 491, wnuld leave an outstanding debt ~f $351 323.66.) The
remaining obligation, togethar with interest thereon, would have to be
paid from other sources. Ir the $759, 491 were reinvested by Polar, it
would be sufficiert to fully meet only the capital portion of each quarterly
payment, since DCAA did not include any preseat pay. nent for the inter-
est component of future quarterly payments. Polar's wayment of these
amounts frown other funds would be a substantial bur<en, and would in
effect diminish the capital reimbursement received.

Either result would be inconsistent with the purpose of section 611--
to reimburge mutual aid telephone cooperatives for unrecovered capital
expenditures previousgly made for nontactical facilities and equipment.

In the absence of any indication that the Congress intended to satisfy only
part of a section 611 claim otherwise payable, a reduclion of Polar's
claim by virtue of DCAA's application of present value analysis, is not
proper.

Unfair and Excessiv : Burden

T'he third criterion of section 611 req ares the determination by the
Secretary of D=fense that Pola» wovrld sustain "an unfair and excessive
f1nanc1al burdﬂn in the absence of fin-cial assistance under this pro-
vigion. lie Secretary's delegee, the malllstic Missile Defense Program
Manager, as well as the U.S. Army Communications Command, have
determined that Polar qua.-fies under this criterion. DCAA, as well as
DECCO and DCA disagree. In the absence of a findii.g of unfair and ex-
cessive financial burdzn, the cooperative wculd not be entitled to any
financial assistance nndcr section 611.

DCAA personnel advised this Office that in the absence of directives
fer implementing section 611, they utilized .-iteriz established under
ASPR 17-204, This regulation provides for xtraordinary relief for a
contractor to avoid impairment of its pr«duc 1ve ability which is found
to be essential for national defense. It is al .0 used where Government
activities for which the United States is not 2gally liable to a contractor
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causes an increased cost of contract performance, resulting in losgs.
DCAA concluded that deactivation of Safeguard will not cause an unfair
or excesgsive financial burden on Polar. DCAA's conclusion was based
on the following:

--Polar remains in a very sound financial condition
ag evidenced >y over $2 million in cash and equiva-
lents as of November 30, 1876,

~=Polar's favorable financial position, in part results
from substantisl margins on military services which
DCAA considers to be excessive, DECCO advised
Polar on April 13, 1977, of its intent to pursue a
clairy against Polar fur excessive margins charged
for military contract services during calendar years
1873-1975.,

~-Although DCAA projected a negative cash flow for
Polar during 1977 of about $200, 000 in the abgence
of impact claim ussistance, $133, 000 of tirat amount
represents payment of patronage dividends. This
dces not represent a significant problem in view of
its current cash position. Also Polar is considering
a general increase for its present low comimerciai
rates, which would reduce the negative cash flow,

~=DCAA believes there is no immediate need for Polar
to repay its military loans because Polar's remain-
ing investment of about $1. 1 million is related to
continuing military services. The -onthly service
charges include a provigion fcr inte-est oa the invest-
ment,

Polar's representatives disagree with DCAA, stating thai the deacti-
vation will, in their opinion, have a signii‘icant adverse impact in the
future. Polar's basis for the claim is that it has capi‘al investments
which were made to provide communications for the Safeguard system.
These investments cannot ::e recovered from revenue being generated by
the small amount of remaining Government communications business.
Polar officiils believe that *he financial burden will continue for years.
They also contend that the third criterion of section 611 of Pub. L. No.
04-431 is written to include such financial burden. Acaordmg to Polar,
if the claim ig aot paid, the only method to recover the investment is to
increase the rates of the remaining subscri' 'rs, which they feel is un-
fair.

When Polar first requested assistance, ''i1e cooperative's gereral
manager explained in a letter to Senator Yo.ag dat~d February 17, 19786,

- 10 -
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that in ord«r to finance the needed facilities and equipmeat, several loaans
were obtained, including two RTB lvans wiich were still outstanding and
whiclh weru to be repaid over a 10-vear period by quarierly payments of
prin:ipal and interest. He stated:

"% x * the premature closing of the ABM syste.mn is
causing a financial hardship for our cooperative.
The North Dakota Public S8zrvice Com:nisggion
approved monthly recurring charges for ielephone
services to the ABM installation, which would
guarautee repayment of our loan obligations with-
oui endangering or affecting the rates paid oy our
rorinal telephone customers, In other words, ihe
ABM installgtior was to support itself withouat being
subsi'?ized by our normal or regular customers.

* ok %

It is clear [rom the legislative history that sect.on 611 wag enacted
spenifically to provide rehef to Polar a3 wcll as to ancther North Dakota
telephone cooperative, S.lch assistance was requested on the basis that
capital expenditurez kac been made for nontactical facilitiez and equip-
ment aud that hecause of the closing of the Safeguard systens, the antici-
pated source of repayment of principal and interest oz lnans used for this
pucpose was no longer available. ''Unfair and e'-n.esswe iinancial barden”
thus has reference to the loss of nontactical customers, the s gcific
source of funds for the repayment of the princiral and interest of 10ans
uBed 1o tinance the constenction and purchase of the no-tactic.l facilities
and equipm=at. In thig context, the shifting of the loan burden to otlier
comrercial user-:nembers of the telephone cooperauvvs waild appear
70 be the very event which enactment of s-otion 611 was 10 praveal. We
therefore see no basis on which ‘o object 9 the determination rf the
delegee of the Secretary of Dafense that folar has sugtained an uafair
and e::ceasive logs as a result of the deac.ivaiion and termination of th~
system.

Amount of Assirtance

We believe that the me~3ure of assigtance under section 611 is the
amount of eligible nontacti-al capital expenditures not nltherwige recov -
ered from user fees paid b nontactical customers hefore the base closing.
Ancordingly, amounts representing the dirainution of the {inancial Lurden
should be dedicted “rom the eligible capital expenses of {!, 112,173,
Faztors such ag salvage value of equipment, use for other purposes of
buildings and equipment were censiderzd in  -riving at the $1, 112, 175
amount, However, the repayment for such . penditures from user fees
churgzed to nontactical customers, not includ .4 in the prior computation
of proper capital expenses, raust be congide' 2d in arrivirg at the amount
of Polar's financial burden,
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Polar's current information shows tl.at the original amount of RTB
notes attributed 3y Polar to noatactical purpOses is $1, 292,963, Poiar's
previously claimed capital expenses totaled $1, 372, 044, leaving a differ-
ence of $79, 081, apparently from general fus ds. However, $263, 699.65
of the claim was disallowed ($1, 372, N44~$1, 112, 175). ' Accordingly,
the delegee of the Secreta.ry of Dsfense in determining the amount of

"unfair and excessive burd=n'' should tonsider the repayment cf RTB
loans a1d general funds from nontactical user fees, properly attribut-
able to e11g1b1e capital expenditures. These amounts should be d.:ducted
irom $1,112, 175 to datermine Polaz's entitlement under section 611.

Setoff

Finally, we consider whether the amount to which Polar ig entitled
as impact assistance should be paid without consideration of the Govern-
ment's claim azainst Polur in connection with tactical services it ren-
dered in support of Safeguard.

The right of setoff has been held to be inherent in the United Ststes
and to be grounded in the common law right of every creditor iv apply the
moneys of his debtor in hm hands to the’extinguighment of the amount due
him from'the debtor. Gratiot v. Unitéd St ates. 40 U.8. 335 (1841);

; Barry v. ‘United States,
. 47 (I913). Thus, where a person is both & debtdr and creditor
to the Government, the accounting officers are required by law to con-

- gidexr both the debts and credits, to setoif one indebtedness against the

other, and to certify only the balance. Taggert v. United States, 17 Ct.
Cl. 222 (1881), Furthermore, the Governmeni's right 10 setolf a con-
tractor's debts against contract proceeds »xtends to dabts owed by the
contractor as a result of ceparate and inc *pendent transactions. United
Statea v. Munsey Trust Co., 322 U,S8. 27 i (1947)., d4dditionally, even

though the amouni due the Government hea 'l not been 1nade tinal under the
procedures provided by a contract, this Office hag sanctioned the uni-
lateral deduction of the amouat estimated by the Government to be due.
B-176791, September 8, 1972; B~163625, March 14, 1938, See also

Project Map, Inc. v. United States, 486 F'.2d 1375 (Ct. Cl. 1873);

ale Ingram, Inc. v. TJail. 7 Stafes, 475 F. 2d 1177 {(Ct. Cl. 1573).

In view of ilre foregoing, the Governmernt's claim for overpayments
in connection with ta:tical services furnished under contract by Polar
should be setoff against the amount otherwise payable to Polar for im-
pact assistance. This is true even though the claims are regarder as
separate snd distinct, are settled at differe: times, and the exact
amount of the United States' claim is still ir iispute,

-l2 -
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The record before us shows that by letter to Polar dated April 13,
1977, DCA updated itg position and gave additional details of its claim
for excessive charges for military (tactical) services rendered to Safe-
guard. It was stated that excess profit margins in calendar years 1973-
1975 totaled $1, 584, 499, based on a DCAA aundit. However, reference
was made io Polar's letter of August 18, 1976, which gtated that alloca-
tions used by DCAA may not have been correct,. Based on Polar's
reallocations, DCA indicated that there was an overpayment of at least
$756, 987, DCA suggested that an attempt be inade to agree on the
amount of the excessive charges. We do not know whether agree.nent
as to the amount of claimed overcharges has beena reached to date.

We believe that the Dzpartment of Defense should proceed expedi-
tiously to resolve the Government's claim against Polar in connection
with tactical services provided to Safeguard. Pending final determina-
tion of the amount of the Government's ¢laim, DCA should consider
whether there is any portion of Polar's entitlement unde:- section 611
which exceeds the amount estimated to be due from Polar on the tactircal
services contract. This amount, if any, should be paid to Polar without

furthcr delay. / !
E At as 4

Comptroller General
of the United States

- 13 -
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APPENDIX I APPENDIX I

Claim Items Not Questioned by DCAA cor GAO

Line A, Appendix I shows various claim items and their summarized
amounts claimed by Polar, determined by DCAA, and determined by GAQO.
The only variance here is in the column headed "Datermined by DCAA -
Disallowing Interest Daring Congtruction.'' Because we have concluded
above that interest during construction ig allowable in Polar's claim,
further discussion of these claim items is unnecessary.

Cleim Items Questioned by DCAA and GAOQ in the Samne Awounts

Line’ B, Appendix I shows five claim items and their summarized
amounts claiméd by Polar, determined by DCAA, and determined by GAO,
DCAA questioned Polar's claim {or these items on the basis that installa-
tion costs were overstated, salvage and reuse values were not considared,
and various depreciation adjustments. Based on our review, we concluied
that DCAA's computations were rea3sonable and proper, provided interest
during construction was allowed. On this basis, therefore, we agree with
DCAA on their determination of costs, includiug interest during construc-
tion, for these items.

DCAA Did Not Daduct Intereat During
Construction Arter the In-gervice Date =
Claim Ttems 1 and 6

line C, Appendix I shows ‘that Polar's ciaim was $130, 0535, Item 1 °
wasg for base housing cable ($56,268) and item § was for the radio digpatch
system ($73, 787),

NDCAA rp7reed with Polar's claim for item 1. With respect to item 6,
DCAA made certain adjustments to correct for salvage and reuse factors.
Thus, DC AA allowed $56, 268 for item 1 and $63, 0C4 for item 6, or a total
of $118, 272 as shown on line C, Appendix 1. .

We agree with DCAA's adjustments for item 6. Hnowever, Polar
claimed, and DCAA dic not deduct, an amount which v-as designated as
intereat during construction on both item 1 and item 6, but which included
periods of time after they had been put in service. We do not beiieve thisg
portion of the iniereat charged ia appropriate. Consequently, we made ad-
justments to reflect this. Shown below are DCAA's computations and our
computations.

- 15 -
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APPENDIX II

Jtem 1

Original cost including total interest
charges, excluding depreciation
Less: Interest durmg construction
charged after in-service date
Subtotal
Less: Depreciation;
» 35% per month for 38 montls
or 13. 3%
Allowed Amount

Item 6

Original cost less DCAA adjusiments
as explained above
Liess: Interest during construction
charged after in-service date
Subtotal -
I.eas: Depreciation;
« 833% per month for 31 months
or 25, 832%
Allowed Amount

APPENDIX 1I

DCAA GAO
Computation Computation
$64, 900 $64, 900

"0- 1. 884
~ B4, 900 ,
8,632 8, 381
y 40 »
DCAA GAO
Computation Computation
$84, 946 $84, 946
-0- 526 a/
21, 942 21,807

a/ The total amoant of interest charged after the in-gervice date was $1, 233.
However, the excess interest applies to the original cogt before adjust-

ments fur salvage and reuge ($198, 975),

adjusted cost should be deducted.

Only that part relating 1o the
Therefore, the ratio of the adjusted

cost ($€4, 946) to the total cost ($198, 975) must be applied to the excess
interest to determine the portion deductible from the adjusted cost as

follows:

$84, 946 divided by $198,875 = 42.692%

42.692% x $1, 232 = $526

Thus, based on our review, we conclude that the appropriate amounts
for item 1 ($54, 635) and for item 6 ($62,613) total $117, 248 as show on

line C, Appendix I.

- 16 -
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APPENDIX II APPENDIX II

DCAA:-Computation Errors in Determining

Allcwability of Polar's Reviged Claim =

Claim jtem 4

Polar originally included 11, 077 square feet of its headquarters
building (total 21, 834 square feet) in its claim. In its revised claim,
Polar included only 50 percent of the building (10, 917 square feet). The
total cost of the building was $514, 655, or an average cost of $23. 57127
per square foot., Thus, Polar's revigsed claim was for $257, 328 less de-
preciatio. of $9, 399 (. 2 percent per month for 18 months) or $247, 929 as
shown on line D, Appendix I.

Polar's original and revised claima included square feet allocations
as follows:

Total Original Revised

Building Claim Claim

Common use area 1,062 768 531
Vehicle uge area 10, 329 : 5, 165 5,165
Other 10, 443 5, 146 5, 221
Total 21) 834 11 » K IU:___g 17

In its audlt, DCAA started with the 11, 077 square feet claimed originally
and questioned 2, 412 square fecl of space used for vehicles. We have no rea-
son to question DCAA's determination of the space used for vehicles. DCAA
also questioned 235 squarsa feet of the 788 square feet originally claimed for
comrnon use, allowing a total of 531 square feet. DCAA did not question the

"cther' use category. Thus, DCAA determined that 8, 430 square feet of the
building was allowable. DCAA did not adjust its determination to cover the 75
additional square feet for "other" use claimed by Polar in its revisad claim.
Since DCAA did not review "other' use, we have no reason to disallow those
75 square feet,

In our analysig, we started with the 10, 917 square feet in Polar's reviged
claim, which already contained the adjustments of 235 square feet for common
use gpace and 75 additional square feet for other use, previously referred to.
Therefore, we adjusted only for the 2, 412 square feet which had not been rec~
ognized in Polar's revised claim.

The following summarizes and compares DCAA's computation and our
computation of claim item 4:

-17 -



APPENDIL II

Revised claim amount

Less: digallowance of 2, 647 square
feet at $22. 866 a/ per square {oot
2,412 gquare feet at $23,. 57127 per
square foot

Allowable before depreciation

Depreciation-, 2 percent per month
for 18 months

Amount allowable

a/ DCAA computed cost per square foot after deducting the cost of interest

DCAA
$257, 328

80, 5238

—To5-502
7,985

]

APPENDIX 11

GAO

L

$257, 328

56, 854
—200,473

during construction and this figure was not adjusted when it computed
cost on the basis of allowing such interest.

Based on the above, DCAA allowed 8, 420 square feet at a cost of
$189, 717 and we allowed B, 503 square feet at a cost of $§183, 257 as shown

on line D, Appendix I.
DCAA Mathematical Error -~ Claim Item 32

As shown on line E, Appendix I, Polar's claim included $4, 217 for the

dial houge addition at Nekoma. Polar's original claim for thig item was

$3, 682 which reflected the cost of the facility less salvage valuz, and depre-
ciation of $882., Polar revised its riaim based on an adjustment of the de-
preciation charge from $892 to $§.5¢Y This resulted in Polar's revised claim

as follows:
Original claim $3,652
Add adjustment for corrected
depreciation charges 935
Revised claim 34, 217

DCAA agreed with Polar's lepreciation but erred in their mathematical

computation of the amount allowed a3 foilows:

Original claim $3,682
Add adjustment for depreciation 357
Amount allowed , 030

- 18 -




APPENDIX I APPENDIX [I

Thus, ingtead of properly adjusting for Polar's corrected depreciation
charge, DCAA used Polar's corrected depreciation charge ($357) to increase
the amount ailtowed - a mathematical error,

Based on our review, we have no bagig to question DCAA's determina-
tion for this item, except for the mathematical error. Consequently, we
concluda that the amount claimed ($4, 217) is appropriate for considaration
ag shown on line E, Appe.dix 1.

- 18 -




ban B

’ &Ly

COMPTROLLER GENERAL OF THE UNITED STATES
WASHINGTON, L.C. 2084

APR 3 1978
B-188838

The Honorable Milton R. Young
United States Senate

Dear Senator Young:

You requested our review of the payment of impact assistance
under section 611 of Pub. L. No. 94-431 to the Polar Rural Telephone
Mutual Afd Corporation, Park River, North Dakota, in connection with
the furnishing of nontactical telephone services to Government person-
nel stationed at the Safeguard Antiballistic System site during the
perlod from 1970 to 1976.

In our decision of this date, B-188838, a copy of which is en-
closad, we ‘agree with tie determination of the Army Ballistic Missile
Defense Program Manager, as delegee of the Secretary of Defense, thac
Polar is entitled to impact assistance under section 611.

The delegee of the Secretary of Defense reduced otherwise al-
lowable capital expenses of $1,127,051 to $759,491, based on the
presert value of the monies necessary to reimburse Polar. We disagree
with this approach as well as with other aspects of the audit conducted
by the Defense Contract Audit Agency. Based upon our limited review,
we conclude that eligible capital expenditures for nontacticai facilities
and equipment total $1,112,175. However, under section 611 of Pub. L.
No. 94~431, the measure of assistance is the amount of eligible non~-
tactical capital expenses not otherwise recovered. In determining this
amount, the Army Ballistic Missile Defense Program Manager should deduct
from the eligible capital expenses of $1,112,175, repayment from user
fees charged to and paid by nontactical customers, before the site was
closed, including the repayment of Rural Telephone Bank loans and general
funds.

Additionully, with respect to the Government's pendiég claim
under the tactical operations Safeguard contract with Polar, the
amount otherwise payable to Polar under section 611 should be with-
held to the extent neccssary to satigfy the amount claimed to be due
from Polar. The Department of Defense should proceed excaditiously




B-186838

to resolve the claim against Polar. Pending final determination of
the Government's claim, Pol:.r should be paid any portion of its en-
titlement which exceeds tha amount estimated to-be due to the United
States.

Sincerely vours,

8igned) Clmer B. Stauw

Comptroller General
of the United States

Enclosure
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