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Decision re: Roselyn S, #amilton; by Robert P, Keller, Deputy
comptroller General,

Issue Area: Personnel Banagement and Compensation: Compensation
(305) .

Contact: Office of the General Counsel: Civilian Personnel.

Budget Function: General Governmment: Central Personnel
Hanagement (305).

arganization Concerned: Department of the Air Force: Nalastronm
AP, NT; Department of the Air Porce; Department of the Air
Force: Whiteman APB, MNO; Civil Service Commission.

Authority: Freedoa of Inforsation Act (5 0.S.C. 552). S U.s.C.
5596(b). S5 U.S.C, 7507, 5 C,P.R. 752.203, B-181583 (1974).
Dabney v. Freeman, 358 P.24 533 (D.C. Cir. 1965). Coodsan v.
Onited States, 358 P.24 532 (D.C. Cir. 1966).

Francis L. Svishelr appealed the disallovance of his
client's claia for backpay for two perinds of separation froa
service with the Air Porce occasioned by her request that she be
reassigned to a more sellentury position. The disallowval wvas
sustained as there was no finding that separation wvas
unjustified or unwarranted nox that resignation vas involuntary.

(on)




45

02571

—— \ ——

Susan Caplan
e P oo,

HE COMPTROLLER - AL
E THE UNITED & .. RS
ABHINGTAN, D.C, ROBAW

O sy B-188825 OATE: Jue 1C, 1977

MATTER OI*: Rosslyn 5, Hamilton - Backpsy for periods of
separation from service

DIGEST: 1. Civilian employee'’s claim for backpay for -
two periods of separation from service with
Air Porce 1s disallowed since there has heen
no finding ty aprropriate authority that
separation "~ 3 unjustified or unwarranted,

2. Civilian employee's claim for backpay for
period of separation from service with Alr
Porce following her resignation is disallowed
until there is finding by appropriate suthority
that resignation wes involuntary,

This action is in response to a letter dated March 16, 1977,
from Mr. Francis L, Swisher, written on bshalf of Mrs. Roselyn S,
Hamilton, appealing the certificate of settlement £-2608883 dated
January 31, 1977, issued by our Claims Division, which disallowed
Mrs, Hamilton's claim for backpay for the pariod August 5, 1972,
through September 17, 1373,

Mrs. Hamilton was employed at Whitewan Air Force Base, Missouri,
from June 8, 1971, until August 5, 1972, as a Seles Store Checker
grade GS-3, The recozd indicates that due to a physical disability
previously incurred while employed with the Air Force, she requested
Treassignment to a more sedentary position. On February 25, 1972,
Mrs, Hamilton was removed from duty statue on the basis that there
was no position availzble for which Mrs., Hamilton qualified which
was more sedentary than her assigned position as Sales Storze Checker.
By letter dated March 7, 1972, Mrs, Hamilton was lirected to return
to work since Colonel M. D, Wolst, Jr.. Commander, U,S5. Aix Force
Hospital, Whiteman AFB, determined “that in his opinion you are
physically qualified to perform all the duties of a Seles Store
Checker.,” The letter also stated that Mrs, Hamilton would be cone
sidered for all vacancies that became available for which she
qualified, Mrs., Hamilton returned to work on March 8, 1972,

By July 18, 1972, Mrs, Hamilton had not yet been transferred
to enother positiofl at Whiteman Air Force Base, Therefore, she
resigned from her position at Whiteman on July 18, 1972, effoctive
August 3, 1972, There 1is a factual Aisputa between Mrs, Hamilton
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- #nd the Air Porce as to the ressous for her resignation. The
SF Form 50 on file skows that Mrs, Hamiltoa "Resigned to further
education.” The record also indicates that on September 7, 1972,
Mrs, Hamiiton filed o grievance based oa the Air Force's failure
to transfsr her to a clerical position. Her complaint was apparently
denied on the grounds that she did not file the grievance within
the 15-day time limitation,

Mrs. Hamilton relocated in Crest Fylls, Montana, upon her hus-
ban?'s transfav and was approved for reassigruent as a Procurement
Clerk at lialstrom Air Force Base on Hovember 16, 1973, Ske is
presently «mployed in that capacity.

The record indtcates that Mrs. Hamilton's representative
filed two claims for backpay with the Civii Service Commission
(CSC) in August, 1975 for her two periods of unemployment while
residing in Missouri: February 24 thxough March 7, 1972, and
August 3, 1972, through September 17, 1973, However, the record
does not include any indication of a response from the CSC on
aither ¢laim,

The entitlement to backpay is governed by 5 U,S.C. § 5596(b)
(1970} which provides in pertinent part that:

"(b) An employee of an agency who, on the
basis of an administrative determination or a
timefz agggaf. is found by appropriate authority
under applicable law or regulation to have under-
gone an unjustified »r unwarranted personnel action
that has resultad in the withdrawal or reduction of
all or a part of the pay, aliowances, or differentials
of the employee—

(1) is eutitled, ou correction of the personnel
action, to receive for the period for which the porsonnasl
action was in effect an amount equal to all or any part
of the pay, allowances, or differentizls, as applicable,
that the employee normally would have earned during that
period if the personnel action had not occurred #* * ="
(Eaphasis added.)

The appropriace authority to make a finding of e unwarranted
personnel action iaitially is the employee's agency, vith the
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tight €0 ‘appeal to the CLC, Matter of Weren J, Payne, Sr.,
B=181383, December 23, 1974, hae the function of hesring
and deciding appeals which assert wroogful sepovation from Federal
service. 5 U.S5.C. § 7501 (1970); 5 ..F.R., Part 752,203 (1972);

v, Freemen, 358 F,2d 533 (D.C, Cir, 1965); Coodman v. United

Detney

Thavefore, unless the appropriate authurity, f.e., the agency
nr the CSC, finds that Mrs, Hamilton has undergone an unjustified
ot unwarranted persspnel action, i.e., wrongful separation from
Pederai vervice, Mrs. Hamilton is not entitled to backpay. Ac-
cordingly, we sustein the section of our Claims Division in dis-
allowing ler claim,

Vrs, Humilton's representative has allened that the Air Force
discriminated against Mrs, Hamilton in violstion ¢f the equal
espioyment opportunity laws for handicapped employeea, Where an

" sdverse action has besn takan against an employee this is a matter

for consideration betwesn the employee and the agency where he is
employed, The employee is -:utitled to appeal an adverse actliom to
the CSC. The declsion of the office of the CSC having appellate
Jurisdiction is finsl and not subject to review by the General
Lccounting Office. 5 C.F.R, § 752.203(b).

Mrs. Hamilton's representative has requested that this Office
furnish him certain documents containing information regarding
Mrs, Hamilton's employment et Whiteman Air Force Dese. Mr, Swisher
may request Air Ferce documents by filing a request with the Air

Force under the Freedom of Information Act, 5 U.S5.C, & 552 (Supp. 1V,

1974). Per 2is request we are forwarding to Mr. Swisher a copy of
each document he has sent to our Office,

DeputyComp tt'.‘)?iekt‘ '6{:&:.1

of the United States



, Susen Caplan
Civ.Pers.
UNITED STATES GOVERNMENT GENERAL ACCOUNTING OFFICE
Memorandum
T0 . Director, Claims Division June 10, 1977

. ﬁlrllt?.
FROM : Comptroller General qukd'hq.

SUBJECT: Roselyn S, Hamilton - Claim for backpay for tweo
periods of separation fxom service = B=188825-0,M,

Returned herewith is file Z-2€08883, forwarded for our consid:ration
Apoil 12, 1977, in connection with Mrs, Hamilton's appecal of your
disallowance of her claim for backpay during two periods of siparation
£ -om service with the U, 5. Alr Por?u

By decisiou of today, copy attached, we sustain your disallowance,

Attachments





