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Decision re: Marvin 1. Peek; hy Robert F. Keller, Acting
Comptroller General,

Issue Area: Personhel Nana_2went and Compensation: Compensation
(305) .

Contact: Office of *he General Counsel: Civilian Personnel.

Budget Punction: General Covernment: Central Personnel
Maragement (805).

Organization Conccrned: Departsent of the Army.,

Authority: 5 G.S.C. 5584 (Supp. IV). 4 C.¥.R. 91.5. B~ 185458
(1976) . B=-167804 [1676) .

Employee raqrasted re¢consideration of the partizl
denial of a request for vaiver of the =rroneousz payment of pay.
The eaployee's acceptance of erroneous overpayaents after
notification of the error in his promotion precluded any vaiver
of his indebtedness. The eaployee remained indebted to the
fnited States for $728. irhe partial waiver wvas affirmed. (QOM)




Peter Iennicelld
Civ.Pers.

THE COMPTHRDLLER GENERAL
OF THE UNITED BTATES
WABHINBTON, D.C. ROBa4H

DECISION

FILE: B-188803 DATE: June 15, 1977

MATTER QOF: Marvin L, Peek - requeat for waiver of overpayment
vf pay
DIGEST: Army transferred GS-11, step 1, employee to South

Vietnam with intention to promote him to GS-12,

but promotion request was not processed because

of avacuation and employee was appointed as GS-11,
step 7, in United States. Employees was notified

on November 28, 1975, that he was only entitled to
compenaation at GS-11, atep 2, rate since he had
not beer promoted but was entitled to step increase.
Acceptance of erroneous overpayments at GS-11,

atep 7, rate of compensation after notificatiorn of
error precludes waiver of indebtedness under 5 U,.5.C,
B 5584 (Supp. IV, 1974),

This action {s in response to the request dated February 3,
1977, from Mr, Marvin L, reek, & civilian employee of the United
States Army Audit Agency, for reconsideration of the action of
our Claims Division on Dercember 22, 1976, which denied in parr
8 requeat for waiver of erronecus payment of pay made to Mr., Peek
during the period from Jdure 26, 1975, through March 6, 1976,

oo ‘IThe record shows that Mr, Peek, an employee of the United
States Army Audic Agenc;, Okinawa Area Office, GS-11, step 1, vas
selécted for a permanent cHAnge of station to the Defense Attache
Office, Saigon, South Vietnadi, Relative to that transfer, he 'vas
to recelve a oune-grade promation and to be permitted to exercise
ceemployment rights upon his return from Vietnam. On March 26,
1975, Mr, Peek arrived in Saigon but left the area on April 14,
1975, due te the evacuation of Americans from South Vietnam,

Mc, Peek was nor promuted to G5-~12 upon his arrival as  he did not
meet: the eligivility requirements. Later, on April 7, 1975, a
-aquast for his promotion was prepared but was not proce- .9ad, - ap-
parently because of the evacuation of Americans from South Vietnam.
However, on June 21, 1975, Mr. Peek was advised by the United States
Army Audit’ Agency, Atlanta, Georgia, that based on his reemploymant
tights he wculd be eligilLle for reemployment us a GS-11, 'step 7,
commencing June 26, 1975, He transferred to the Atlanta office and
#as compensated at the GS-11, step 7 level. It war subsequently
determined that Mr, Peek should have been placed at the GS5-11,

step 2 level as he had never been promoted to GS=-12,
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By letter of November 28, 1973, Mr., Peek was notified of the
error in the salary rate he was receiving, However, due to admin-
istrative delay in adjusting his pay, Mr. Peek continued to be paid
at the erroneous rate untii Marech 6, 1576, and, as a result, he was
overpald in the amount of $1,858.24 for the period from June 26,
1975, through March 6, 1976.

Since it was the intent of the Army to promote Mr. Peek, there
was confusion regarding the contemplated promotion, and the pay
rate of GS-11, atep 7 was roughly equivalent to that of G5-12,
step 1, our Claims Division waived $1,130,.24 of the overpayments
wnich were pald to Mr, Peek during the period from Jume 26, 1975,
through November 29, 1975. The balance of the debt, $728, was not
waived bacause Mr, Peek had been notified by letter of November 28,
1975, of the erronecus nature of the pajments. Mr, Peek Lias requested
reconsideration of that portion of the Lecember 22, 1976, action
which denied waiver of $728 of the uverpryments,

The authority to waive errcnzous overpayments of pay and al-
lowances is found in 5 U.S.C, § 5584 (Supp. IV, 1974). Subsection (b)
of 5 U,S.C. 3 5584 prohibits exercise of Htivet luthortty by the
Comptrcller General:

"(1) 1f, in his opinion,’ there exists, in com-
nection with the claim, an indication of fraud,
misrepresentation, fault, or lack of good faith on
the part of the employee or any other person having
an interest in obtaining a waiver of the claim * % «'

Impiesmenting the statutory provision cited above, section 91.5
of title 4, Code of Federal Regulations (1%76), provides, in
pertinent part, for waiver of an erroneous payment whenever:

"(c) Collection action under the claim would be
against equity and good conscience and not in the best
interests of the United States. Cenerally thege ‘criteria
will be met by a finding that the erroneous payment of pay
or allowinces occurred through administrative error and that
there 18 no indication of fraud, misrepresentation, fault or
lack of good faith on the part of the employee or mamber or
any other person having an interest in obtaining a waiver of
the claim, % & »"
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Although there is no 1nd1cctlon of fraud or mlltupresentation
on Mr. Peek's part, we have consistently held that whare the smployee
vas avare of the overpayment when it occuired, a request for waiver
will be denied. Acceptance of the overpayments with kncwledge of
their erroneous nature constitutes "lack 'of good faith" and waiver
is prohihited by law, See Matter of Kenndth J. Moore, B-183438,
Ontober 5, 1975; and Matter of Charles Gulliford et al, B- 167804,
January 23, 1976. The record indicates that Mr. Peek was notiffed
by lstter of November 28, 1975, that he was being overpaid. He
imew, or shculd have known. thnt the payments received after
November 28, 1975, should have been at the GS-11, step 2 level
rather than at the G3-11, atep 7 level he actually received, Ac-
cordingly, we cuannot waive that portion of the oveupaymanta
received by Mr, Peek after November 28, 1975,

In viow of the above discussion, the Claims Division action
of December 22, 197§, granting only & partial waiver of the erroneous
overpaymeat of pay and holding Mr. Pesk to be indebted to the
United States for 5728 13 affirmed,

| ﬂ 4o,
Acting Comptroiie General

of the Unitsd States



Peter Iannicelll
Civ.Pers,

JUN 1 =97

Divector, Claims Fiviaiom
Acting Comptroller Genaraf-T- KELLER |

Waiver of ove:zpasyments cf pay -~ Marvia L. Psek -
3-188803-0.VF,

Returned herewith is File Z-1166178 forvarded for our comsidar-
ition on April 7, 1977, along with »u~v declaion 3-188803, dated today,
rffirming your action of Dicember 2'l, 1976, concaruing the request by

Marvin L, Peek for wziver of cverpuyments of pay to him,

Attaciments

dyb
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