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[Protest against the Inclusion of the Buy 2American Act Provision
in Certain Solicitations). B-188585. Rugust 10, 1977. S po.

Decision re: Bernard Cap Co., Inc.; by Robert P. Feller, Deguty
Comptroller General.

Issue Area: Tederal Procuremernt of Goxds and Services (1900).

Contact: 0ffice vf the General Counsel: Procurement Lawv T,

Budgi¢* Punction: Natloral Defense: Department of Dufense -
Procnrement & Contracts (058).

Organizarion Concernred: Defense Logistics igency.

Authority: Buy American ARct. 31 7,S8.C. 71. 31 v.S.C. 7T&4. &
C.P.R. 20.2(h) (2). B=-1BUA3H (1975 . B~1B3670 (1976).
B-185175 (1976) .

The protester ob1ectad to the inclusion of the Duy
Merican Act provisicn in‘'solicitatious for the procureaeni of
nilitary berets. The pxc*«' it alco nlleged that contracts were
awvarded for berets which will ot mmet “he applicable military
srecifications. The protest concerning the solicitation was .
untimely and vas not congidered on its merits. It appeared that
the procured berets will meet tha military specii.cations. GAO
vill nut consider protests vhich 4o not involve ¢h~ expenditore
of appropriated funds. (Author/Sc
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THE COMPTADLLER OENERAL
OF THE UNITED SBTATERED

YASHINGTOUN, D.C, 20B48

"é"‘E‘ - B-18B385 DATE: Mgust 10, 1977

* ‘ATTER CF: v Bernard Cap Compauny, Inc.

DIGEBT:

1, ' Protest concern.ng inclusion of Buy American Act
arovision in various jolicitations which wae not
rlled prior to bid opening ls untimely and not
for cenaideration on werits.

2. While generally publication of award in. gggggggg
Business- Daily (CBD) is coustructive notice of
basis of p-otest, where protester quentinns
rtsponaibilzty of awardee and record is not
ciear when busis of .proteat was known or should
havebeen known to protester, ‘protest is not
untimely under 4 C,F.R. § 20.2(b)(2) (1977),
despite fact that noticz of award may have bsen
promptly publigned in CBD and nrotester filed
proteat more than 10 days after publication.

3.  GAO. bid protest jurisdiction is based on its
authority to adjust and settle accounts and to
certify balances in the accounts of accountable
officers under 31 U.S.C. §§ 71, 74 (1970). Ac-
cordingly, where procuraunnt does not involve
expenditure of appropriated funds, &8s in the
case of foreign military sale, GAO will not
render decision on matter.

4. GAO has discontinued its review of protests
involving affirmative determinations of re-
sponsibility unless fraud 1s alleged'oun the
parl of procuring officiels or solicitation
contains definitive responsibility criteria
which ailegedly have -ot been applied. Assuming,
arguendo, that military specification which
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requiried that borets be produced on knitting wechine
having 9 or 10 needles per inch «s deiinitive responsi-
bility cricerion 1aquiremant appears to have been mat
where measurement by procuring activity confirms that
avardee's hnitting machines have 9 neadlcs per inch.

Bernard Cap Company, Inc. (Bernard), protests the inclusion of "the
Buy American Act provision in certain solicitations issued by the Defanse
Logistics Agency (DLA) for the procurement cf military berets., Bernard
also prorests the award of contracts under these solicitations for berets
which will be made on an 8 cut knitting machine, i.e., a knitting machine
having 8 needles per inch, and the acreptance of berats made on an 8 cut
machlne., Bernard correctly states that che applicalle military specifi-
cations require that the bereta be knitted on an 18 gauge, 9 or 10 cut,
flat zr circular reciprocating beret machine.

A summary of tlie pritested procurcments followsa:

“s, TIFB DSA100-77-B-0331, opened 2-14-77 for 37,584
bereta, Contract DEA10N-77~C-0878 awarded to Bancrnft on
3-4=-77 - $138,309.

"hb, IFB DSA100-77-B-0037, oupened 11-22-76 for 15,348
bereta._ Contract DSA100-77-C-0590 avarded to Bancroft on
12-15-76 -~ $50,955.

“e., iFB DSA100-76-B-1494, opened 10-18-7§ for 29,172
beretn, Contract DSA100-77-C~0379 awarded to Bancroft on
12-10-76 - $108,812.

"d. IFB DSA100-76-B-1222, opened 8-6-76 for 473,660
berets(FMS), Contract DSA100-7(-C-01C3 awaryded to Bancroft
on 9-29-76 - $1,534,658,

"e., 1FB DSA100-76-B-1182, opened 7-23-76 foxr 11,376
berets. Contract DSA100-76-C-1838 awarded to dancroft on
8-17-76 - $43,172."

DLA states that the portion of Bernard's protewsi dealing with the
1nr1u910n of the Buy American Act provisioen in the golicitations has not
been timely filed because Bernard'n protest was filed with our Office on
Mat¥eh 14, 1977, after the bid: opening dates. In support of its conten-
tion, DLA referas to GAQO's Bid Pretest Procedures, 4 C.F.R. § 20.2(b;(1)
(1977), which provide in pertinent part that:
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"Protelta based upon alleged ilproprietihs in any type
of solicitation which are apparent prinr to b.d opening or
the clocing dute for receipt of initial proposils shall be
filed prior to vdd opening or the closing date for receipt
of initial proposals.”

'Por the reisons stated by DLA, we conclude that Bernard's protest con-

cerning the inziusion of the Buy American Act provision in the solic-
itatione 18 :ntimely and will not be considered on the mevi_a.

, DLA also gontenda that Bernard's protest regardins the awaia of
contsacts for military berets is timely only insofar as it ralatee to
solicitation DSA100-77-B-033]), since notificetion of ths awsrds made
under the other solicitations was promptly published in the Cogmarce
Buoinegs Paily (CBD), and Nernard protested more than 10 days after
publication.

In Reacom. Incorpirated, .B-184634, September 10, 1975, 75-2 CPD 142,
we held that oublication of award notice in the CBD is constructive
notice of ‘the basis of the protent. Consequently, a protest filed more
than 10 working duys after publication of the award in the CBD is un-
timely under cur Bid Protest Procedures, specifically 4 C.F.R. § 20.2(b)
(2) (1977), which provides that:

"& & & bid protests shall be fiied not later than
10 days after thr: basis for protest is kiown ox should
have been known, whichever is earlier."

,However, where, as here, Bernard questiona ‘the responsibi‘ity of
the lwnrdae, i.e., whether the awardee will produce the required beretr
on 8 ¢ut instead of the lpecified 9 or 10 cut heret machines, and the
record is ~ot clear when the basia of the protest was known or should
heve been known to Bernard, we cannot find that the protest is untimely
under 4 C.F.R. § 20.2(b)(2) (1977), despite the fact that notice of
award uay have been promptly published in the CBD and Bernard may have
filed its protest more than 10 daya after such publication.

DLA states thnt the procurenent made under IFB DSA1060-76-B-1222
wvas for a foreigp military\sale. We .have consiatently declined to con-
cidur protents involving foraign military salea because the procurementn
do. fiot involve the erxrenditure of ° appropriated funds and our bid protest
jurisdiction is based on our nuthority to adjuat and settle accounts and
to certify 'baldnces in the accounts of accountable officersunder.31 U,5.C.
&§ 71,74 (1970) Accordingly, where a procurement does not involve the
expenditure of appropriated funds, as in the case of a foreign wmilitary
sale, we will not render a decision on the matter. Tele-Dynamics Division

nf AMBAC Industrigs, B-183670, January 29, 1976, 76-1 CPD 60.
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With regard to, the responsibility issua, DLA and the awvardee state
that Bernard is chnllenring DLA's affir-ntive determinntion of the
auurdee s reeponsibility, and, with certain exceptions not relevant hare,
GAO hnn coneiaténtly declined to review protests quastioning such deter-
minations. In sipport of this propusition, the awardee cites our prior
decision in Unitron Engineeriq& Co., B-185L75, April 7, 1976, 76-1 CPD
231, where ve declined to consider an ullegation that a biddet lacked
equipment sequitad for contract performance, In that decision, we stated
that thin Office has discontinued its review of protests involving wffirm-
ative determimitions of responsibility unless fraud 'is alleged on the part
of the ptocuring officials or the solicitation contained definitive re-
sponnRibility criteria which allegedly have not beer applied. DLA and the
awardee also state that whether the awardee will properly perform uader
the contracts is a matter of contract adminiptration which 1is not for
resolution under GAO's Bid Protest Procedures.

T addition, DLA states that a preaward survey conducted in con-
nection with solicitatior DSA100-77-B-0037 and a ¢uality assurance report
disclose that the awardee's knitting machir :s have 9 needles per inch.
DLA also states that:

"In recent conﬁarsati&ﬁs regarding the Bancroft knitting machines,

the QAR [qualiC) aaauraace representative] han confirmed the arcu-

racy of the measurement he had previously'reported. He advised that
subsequent to the instszllation of the maciinaas in early 1976, he
personally inspected one to detérmine how many needles it contained,

He explained thét the needles were fixed 'in a eircular rov' around

the top of a cylinder approximntely 8ix and three-eighths dnches

in diameter and that a row of 112 needles extended ovar appro

imately two-thirds of the circumference of the top. As stated in

the report, his measurements around the circumference of the cyl-
inder's top revealed nine needles to the inch.”

In support of ita contention thit the awardea may be producing berets
on ar. 8 cut machine in contravention of applicable military sppciflnations,
the protester has suhmitted descriptive literature from the machine manu-
facturer which indicares that the awardae's knitting machines have a
“"Machine Fineness'" of 2, which it equates with an 8 cut machine., Another
firm, which has not protested io our Office, hus made a similar argument,
and questioned DLA's measurements as well, in support of the protest.

With regard to the descriptive literature and the protestar's asser-
tion, the awardee states that the protester equates "Machine Fineness"
with needles per inch and concludesa, without any carroborative evidence,
that the awardce's machines lack the required number of needles per inch.

-4 -




B-1.88585

Moreover, as the avardee correctly points our, all other dimenasional sta--
tistics set forth in the descriptive data are exprapsed in metric terms.
The descriptive datn, then, raises more questions than it answers. While
there is a dispute as Zo the fccuracy of the measurements, we find no
basis in the record to conclude that DLA is incorrect.

Even if we assume, then, that the military specifications establish
a definitive responsibllity requirement, that is, the knitting machines
must have 9 or 10 needles per inch, it appears that the requirement has
been met, and there is not sufficient evidence of record to indicate
that the awvardee has or will deliver noncompliant berets,

Based on the foregoing, the protests are deaied,

Mk“ﬁm.

DOPULY Comptioller General
of the United States






