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MATTER OF: Dumbar & Sullivan Dreéging Co.

DIGEST:

Where low -bidder allegee aftur sward that State sales

tax snd related factoirs were mistakenly omitted from

bid, and contracting officar was on coastructive

notice of mistake because of disparity relative to

second iow bid snd Government estimate, no valid con-
tract was consummatad, notwithstunding mistake was

one of law auwd bidder may in fact have verified bid

if requested. Since intended bid 1ie not clear, and
rescission is not feasible, payment on gquaptum valebant
basis is limi{ted 2o award price plus actual tax liibility.

Invitation for bids (IFB) No. DACW62-74~B-0055, fo: dredging
vork in Misaissippi, Tennescee, and Alabama, was issued in March
of 1974 by the Unitecd States Army Cozps of Engineere (Corps).

The five bids received were opened an scheduled on April 10.
Dunbar & Sullivan Dredging Co. (Dunbar & Sullivan) was the low
bidder at $7,199,000. The next low bid was $7,947,500, and ~he
Covernment estimate for the project was $8,685,000. The ccntracZ
was swarded to Dunbar & Sullivan on April 24,

On May 1, Dunbar & Sullivan advieed the contracting officar
of a mistake in its bid. Dunbar & Sullivan alleged tha. in
prcparing its bid it had consulted & standard cmrcial tax
secvice to determine tha ua.hnstn 1iability that’could be antici-
pated from the required pertomnca. The tax service apparantly
provided thnt the SLnta of Missiasippi:Occupational Sales Tax
of 2-1/2 percent of gross recaipts did ‘not apply to grosa receipts
from the sale of -services to the Federal Government. Duvmnbar &
Sullivan allaged. ‘that on the buil of " that information no ‘provision
was, made in its. bid ' €or the: cost of sur'."tax. However, after
Dunbnr & Sullivan was awarded ths contract, it took steps to
qullify to do business in Iﬁuiuippi, where it had never worked
bafore, and was-advised by the Miapisaippi State Tax Commission
that the 2-1/2-percant Occupational Sales Tax did in fact apply
to gross receipts from Govermment contrsctg. Dumbar & Sullivan
tharefore requested that tha Corps increase the contract price.

In this connection, the Corpa statos that the subject tax was not
included in the Government estimste.
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At the contracting ‘officer's roquest, Dunbar & Sulli¥an
subnitted evidence, including its worksheets and COIKIHOGES.
in supjort of its alleged mistake. However, after a revigw of:
guch evidence, the Corps declined to reform the contract §n the
busis that Dunbar & Sullivan had failed to present clear snd comn-
vincing evidence that a mistake had beer ande, or of tha pmount of
the alleged error. DNunbar & Sullivan subsequently submitted thn
matter to our Office for considarstion, )

Concerning vhether a mintake was in fact vade, the céitrecting
officer, in recomsrding denial of the claim for ulief tated
as follown:

"s & & York sheet does not nhow‘eiéhcr state or f
federal taxes. Tax could be included injome of ¢ .
the amoumts shown; however, it is not idemtified. -
Work sheets showing a braakdown of the large amounts
listed were not available, so defiunite defermination
as to what aade up each item could not be mada."
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However, on the basis of the docimentation provided to our
Office, including @ copy of the relevant sections of the connercial
tax pervice, we lra convinced that gunbar & Sullivan in fact
ld-tah:nly failed to include, the subjact tax in ite bid. {The
con! ractor's uorkuheetl indicate that the tax would have been
1isted a8 & rpecialitax in the "Standard'Accousits" sactioh of its
estimate. On a prcliminar} "Standard accounts" worksheetd there 1s

a "M entry for "npecial tax," and no amount for that iteh was
inrluded in that presiminary total. After consulting the: tax
sexrvice, Dunbar £ Sullivan sntered the preliminary total on its
final worksheet, which foimed the badls for the bid uubﬂittcd.

In this connection, we agrme with the contractor's intetpte:ation
of the information provided in the tax service. Thus, Dumbar &
Sulli{van’s bid erronecusly did not provide for the Mississippi
Occupatior.al Sales Tax.

. o .
We have consistently hald that the responsibility fof preparation
of a bid rests with the hidder. See 48 Comp. Gen. €72, 674 (1969).
Thenefore, where a mistake in bid 1s alleged after award’ bf & contract,
our Office will grant ralief only if the mistake was mutual or,
in the case of a unilateral mistake, if the contracting officer was
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on actual or conatructive notice of the error prior to award.
Sxith Decalcomgnia Co,, Inc., B-182414, January 27, 1975, 75-1
CrD- .

* la arguing that’ reliaf is appropriate under that princ!plc,

Dunbar & Sullivan contends that the mistake should be categorizad

as sutual on the basis that neither the biddar nor the Corps was
aware that the subject tax was upplicable. The essence of a mutual
nistake, bowever, iu. that thn contract as reduced to writing does
nca” teflnct the actual ngrc«-cnt of the parties. See B-154920,
August 21, 1964; 30 Comp, Gen. 220 (‘950).*'3.:0, it is clear

taat the contract in fact rcproacut-d tha- partiel actual

agresment. . Moreover, since the mistake was. \nr of law, aud since
there was no nisreprasentation by the Goverunvnt to induce the
nistake, eqiiitabla rolict on that.iesis would not he svailsble

from our Office. See Rust Engine r’ iz Cowpsny, B-130071, February 25,
' 15.4, 74-1 CPD 101; B-169959, August 3, 1970; B-169061, March 20,
& 1970- B-159064, May 11, 1966, B=153472, December 2, 196S.

| . Nevertheless, we believe that even though the mistake rmst be
considered a unilateral one on Dunbar & Sullivan's part, relief is
oppropriate under the circumstancas.

. No valid and- binding ‘contract is cmmttd when a contracting
o!ficer knlu or should have known of the probability of error in
a bid but failed to take proper steps to verify the b4d. In deter-
nining whether a contracting officer had a duty to verify a bid
price, wa &ave stated that the test i{s whether under the facts
and circumstances of' :ha particular case there were any factors
wvhich reagonably should have raised the pteuunprion of arror in
the rind of the contracting officer. R. E. Le. _Eléctric Co.,
Inc., B-184249, November 14, 1975, 75-2 GCPD 305, and casas cited
therein. If appropriate, the contract prite 1s ordinarily corrected
upor. presentation of avidence astablishing error and the intended

price. Charles E. Weber § Associates, B-186267, May 12, 1976,
76-1 CPD 319.
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Dunbar & Sullivan's low bid was $748, 500 lower than the

sec...a low bid and $1 486,000, or more than 17 parcunt, lower timn
the Goverrment estimate. Wa balievae that theae pric' disparities
should have caused the contracting officer to susteéct that a mistake
had been mads. Ses Dia:agz Products Division of Amsrican Bospital Sup-~
ply Cognnration, B-184500, August 11, 1975, 75-2 CPD 103. Distirguigh
ggfirol Aviation, Ine., 3-186238. July 30, 1975, 75-2 CPD 68, in

ch we denied the low bidder ral{ef where there was « l3-parceat
differance betwzen the low bid and the second low bid, because of
the broad price zarge of tha 10 bids reieived. In this commection,
we ewphasize that it iz the reasonable prezuiption of erruvr, not
the actual mietake or speculation as to the result of 'n roquest
to verify, that im Lhe important. factor when considaring whether
vearification was neceaaary and a binding obligation incurred.
Thus, the fact that the mistaks was one of law, Zor which relief
iy 3en-ral y not avaiiible, or that Dunbar & Sullivin may in
fact have verified the bid if requested, is not ralevlnt to the

imsue,

As stated above, in similar circunstancel a contract would
nnrnally be reformed, 1f actual axiltance of & mistake is established,
to reflact the 1nten*cd bid- pricl. which must bo:ahown by clear
and convincing cvidenco. Charles E, 'Veber & Auuociatra. sugra°
International:Harvester Compan any, B-18:4?4, April 3n, 1975, 75-1 CPD

' 272. Such price in effect o-tablishal the preper amcunt of payment
on a fguantum valebant or quantum ne*uit basis, that is, the
ressonable value of the services ani materials actuslly furnished.

See Ubique Ltd., B-180610, August 12, 1974, 74-2 CPL 90. '

Dunbar & Sullivan contends that the evidence it has submitted
indicates that it wevld have inciuded $260,000 in its bid for the
cost of the subject tax., The contractor points out that in its
preliminary Standard Accouats worksheet it computed the estimated
cost of the required performance bond as a percentage of $8,000,000,
its preliminary rough estimate for the project, and argues that
it would have used the same basis for its tax estimite, increaming
the Standard Accoumts entry on its preliminsty and final worksheets

2-1/2 parcent of $8,000,00%, or $200,000, Dumbar & Sullivan
further atates that since an additional 30 percyat for overhead and
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profit was clearly added to the Standsard Accounts ‘l:oul. snother
$60,000 would hava been included, and tha proper amount of relief
would therefore be in the amount of $260,000.

- However, wo do not agrea that the evidence sulmitted by the
contractor clear'y sstablishes the amount of the error. Tha
- "Egtimate" colusm total on the final worksheet is the total ol
three columus labeled "Total Cost” (which was cr-uprimed of six price
factors including "Staadard Accovnts”}, "Plant R-nt,"” and "OH & P"
{overhsad and profit). Using Dunbar & Sullivan's reasoning, tha
"Betimate.” total should have been $260,000 greater than it was,
However, the actual bid was $386,300 lovor than the "Estimate" total
Altbhough $290,000 of that smount is expleined as reflecting s
"last -minute 'gut’ decision * % # to ba even more. competitive,’

wa are unable to determine the zeason for the romaining $98,300 redue-

tion. Thus, it is not clear what effect & $260,000 tax eatry
would bave bad on that $98,300 figure, i.s., #e capnot Le sure that

by a lagser amvount,
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the bid would: have been increaased by the full $260, 000 rather than 5
I'."

. Accordingly, the contracting officer's failure to verify Dunba
& Sullivan's bid unde;: the circumstarces prevented a contract from
being effectad at the awazd pride, and the existenca of a mistake,

i
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but dot the amcunt of. the intended bid, has been eatablished. However,
the contract has been compléted and rescission is not feasible. Undex

the circumstances, we believe that payment should be made to the
contractor on the basis of the award price of $7,199,000, increasad
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by the amount of the Mississippi Occupational Sales Tax, or $179,975}

Ses Ubique Ltd., supra.

/ﬁ,’g}llh_.

“Peputy | Comptroller Ceneral
of the United States






