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QIGEST: b pipe

1. Contracts for pipelire transportation services may be
procured by negotiation under ASPR,

2, Biliteral contract for pipeline transportation services
- should have been negotiated under and contain appropriate
provisions from ASPR where biil of lading is not the basic
procuramant document but is used tn accomplish the trane-
portation servicen covered by the bilatersl contract,

The Directorate of Suppls;\Openciom. Dcfcnu Fuel Supply
Center, Defense Lo;;ilticu Agnvcy. Depnr..nenc of Dafense, has
requested our evaluation of a comtract for pipseline transporta-
tion services for its legal sufficiency and overall efficiency
a8 a rate agreesent antered into under the provisions of
Section'22 of the Interstate Commorce Act, as anended, 49 U.S.C.
22 (1970), We also have bean asked to comment on whether plpeline
transportativn services may ba procured by negotiation under the
provisions of the Armed Sewices Procuremant Reguliations (ASPR).

The contract is batween Southarn Paclfiu Pipe Linea. Inc.
(Southarn Pacific), and the United Statul Govarnment anu’covers
the transportation ‘of pat'oleun prnducrs by Southerr Pacific'e
pipeline from Norwalk, California, to Norton Air Force Base,
California. Under :he terms of the contract, Southerr Pacific
is to fulfill all of the Government's actual pipeline transporta-
tion service requiranenta for an indefinite period at specified
rates or at rates ‘to be determinad by subsequent negotiations.
While the Governnent doas not guarantee any particular volime of
traffic, the contract obligates it to procure all of Norton Air
Force Base's -ayuirsments for pipeline transportation services
from Southern Pacific.

Procurement otf:lc.lals of the United States have graatar
latitude than do private parties in arranging with intevested -
carriers for  reduced rates or for services not offerad to the
general public because of specific provisions in the Interstate
Comnerce Act authorizipg service to the Government free or at
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raduced ratesa, 49 U.8.C, 22, 317(b), 926(c) (Supp. v, 1975).
The scea situation prevails as to the Goverument's 1ntrlutate

traffic. Sece United States v. Ceorgia Public Service Commissiom,

371 U.5. 285 (1963); Fublic Utilitles Coomission of Celiforuia
v. United States, 355 U,S. T3¢ (1958).

»

The urual practice, then, is that the carrier or rarrxiers
willing to provide the special sarvice or the reduced rate
sought by the United States wake ' a continuing offer of such
service and rate. This continuing offar is accepted and ripena
int> a contract, as to & particular shipment, when the offerss
elacts to and does utiiize the service described in the offer
and mettles the charges in accordanre with its terms., 45 Comp.
Gan. 118, 121 (1965). And the Covernmant bill of lading issued
*o cover the individual shipment repreasents the coutract made
oy the parties.

The Southern Pacific contracr does not involve a normal
tender of freight offered {n response to Southern Pacific's
eontinuing offer to trangport petraleum products at a given
rate. Item 15 cf the Southarn Pacific comtrract provides in
pari:

"In consideration of the Carrier's agreement
to provide the transportation services herein
desaribed at the ratees established by Item 2,
the United States hereby . : agrees to
purchase all required pipelin- tranuport&tion
service from said Carrier. . . .'

It is an elemen:ary principle of contract law thnt where parties
to sn agreement axchaugc mutual promiaas, a bilateral contract
arises. S'apson On Con:rncts. sec. 6 (2d ed. 1965). And 1t is
clear that the above terma con:alplate the formation of a
bilqteral contract, 'If .outhern Pacific failed to provide the
prescribed transportation services or if the Government failed
to utilize Southern Pacific's pipeline for all of its required
pipeline transportation services, either party would be liable
to respond in damages for breanh of the contract,

_Generally, the Governmant's tranrport :ion needs are not
procured from common carriers through form 1 contracting
procedures. Section 321 of the Transporta lon Act of 1940,

49 U.S.C. 65 (Supp. V, 1975}, suthorizes t .e procurement of
transportation services from any common ci ‘rier l-wfully
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cpcrattng in the turritory -where such servicas are to ba
jerformed and expressly excludes the procurement of transpor-
tation sarvices from the formai advertiming requirements of

41 U.8.C. 5 (Supp. V, 1975). ‘The rationale underiying this
exclusion is that common carriers hold themsalvern Jut to perform
the services for vhich they are car:ificated, at publisheAd
rates, for all who app?7, including the United States, This
exezption has been zsnatrued to authorize procureasnt of
transportation services by negotiatica. H.R. Rep. No. 109,

80rh Cong., lat. Sess. 16 (1947). The authority to negotiate
contracts for transportation scrviues is preserved by

Section 2(c) (17) of the Araed Sezvices Procurement Aet of 1947,
as amended, 10 U.S5,C. 2304(a)(17) (Supp. V, 1975), and by
Saction III of ASPR.

Aﬁuitt:dly. ASPR does not apply to tranlportation services .
pru*nr.d by bills of lading or other similar forms. ASPR 1-102
ZA075 ad.). Fowever, these tranaportatirn services were not
ptOLJr.d by b4lls:&f 1ading. See the reciprocal procurement
obligations created by item 15 of the contract, And ftem 18,
titled "SHIPMENT DOCUHENTS " of the Southcrn Pacific contract
providec

- "Shipper route orders and Government Bills
of Lading issued to accomplieh wovements °
under the terms herecf ghall eite this
contract as thé auchority therefor."

The use of lﬁi;per route orders and Covernment bills of lading
under this contract seem incidental to the procurement of the"
pipeline services coversd by item 15 of the contract (indeed,
their use seems similar to the use of purchase orders under a
supply contract). Since the bill of lading is not the basic
procurement document, the contract should have heen negotiated
under and contai{ned appropriate provisions from the Armed
Services Procurement Regulations,

We are-not ltating that all bilateral’ contrnct!for
:ransportation servicen need contain appropriate ASPP provisionse.
However, they should unless the basic procurement document for
the tranaportation services is the bill of lading or other
similar document described in ASPR 1-102 (1976 ed.), 1.e., thone
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used in connection with tha usual coutinuing offers recsived
from carriers for both interstate and intrastste transpcrtation
servizas,
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PepulY  Comptroller Genaeral
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