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Disallowance of claia of employee who allegedly worked
1,122 hours of overtime was reaffirmed on the grounds that
claimant had supplied insufficient evidence to support claim.
Empltyee submitted only list of overtime hours allegedly worked
and vaque and indefinite statements of former supervisors to
support claim. (Author/DJM)
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O . MATTER OF George E. Gilmore - Overtime compensation -
Evidence to support claim

* DDIEST: Claim of employee who allegedly worked 1,122
hours of overtime was disallowed on ground
that claimant had supplied insufficient evi-
dence to support claim. 31 U.S.C. 1 71,
which provides that all claims by and againot
Government shall be settled by GAO, leaves to
discretion of this Office what evidence is
required to support such claims. Therefore,
disallowance is affirmed where claimant sub-
mitted only a list of overtime hours allegedly
worked and vague and indef nite statements of
former supervisors to support claim since such
evidence is held to be Insufficient.

By letters dated Januairy 18 and January 24, 1977, Mr. George E.
Gilmore appealed the certificate of settlement issued by our
Claims Division on January 18, 1977, whiCh disallowed his claim
for 1,122 hours overtime compensation allegedly earned during
the period March 25, 1971, through Decemeer 22, 1973, whilt
employed in the Agency for International Development (AID) at
Country Operations Rural Development Support (CORDS) Headquarters,
Saigon, Vietnam.

The pertinent facts are stated in the certificate of settle-
ment which reads, in part, as follows:

"The record shows that you were employed as
an Asstitant Program Officer with AID at CORDS
Headquarters, Program Division, Office of Policy,
Plans and Programs, Saigon, Vietnam, during the
period March 25, 1971 through December 22, 1973.
You state that during this period, you were 're-
quired' to work Saturday mornings and, as the
need arose, other hours outside your normal work-
week. In this regard, there is evidence in the
record thaL it was the policy of CORDS at that
time to require civilian employees to work ad-
ditional hours outside their established work-
week but to limit the number of hours for which
they could receive overtime compensation. It is
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stated that eventually an unwritten policy devel-
oped whereby no executive level employees would
receive overtime compensation despite thet addition-
al hours worked. As a result, you now claim entitle-
ment to compensation for these overtime hours.
Although no official records have been furnished, you
have submitted a listing of the number of overtime
hours allegedly worked during the period of your
employment and statements of two supervisors regarding
such overtime hours."

The claim was disallowed on the basis that Mr. Cilmo:i had
submitted only a listing of claimed overtime hours complaid by
Mr. Gilmore himself and statements from two former supervisors
as evidence of entitlement. Claims Division determined that such
evidence did not have sufficient probative value nor was it
specific enough as to allow reconstruction of the actual hourn
of overtime worked.

Mr. Gilmore contends that the evidence he submitted is suf-
ficient and that overtime for the hours listed is, therefore,
compensable. He states in his letter of January 18, 1977, "Since
both of my supervisors have certified and substantiated my claim
it would appear to me that my claim is supported and justifies
payment." Moreover, Mr. Gilmore indicates that although it might
be possible for him to obtain memorandums stating the times and
locations of various meetings he had attended aid although he
might be able to obtain statements as to the standard workweek
and overtime worked, he has not done so bacause such information
would undoubtedly be incomplete and would require a Freedom of
Information Act request of AID which would be costly, time con-
suming, fruitless, and would in no way enhance the value of his
former supervisors' statements.

Section 5542(a), title 5, United States Code (1970), pro-
vides in pertinent part, that hours of work officially ordered
or approved in excess of 40 hours in an administrative workweek,
or in excess of 8 hours a day, performed by an employee are over-
time work and shall be paid at overtime rates. Additionally ?he
applicable regulation, 5 C.F.R. 550.111(c) (1976), provides that:

"(c) Overtime work in excess of any included
in a regularly scheduled administrative workweek
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may be ordered or approved ctiy in writing by an
officer or employee to whom this authority has
been specifically delegated."

The administrative report did not make a recommendation on
the Claita submitted by Mr. Cilmore. The report stated, in
pertinent part, that:

"A review of the time and attendance reports
covering the period of the claim for overtime re-
vealed that Mr. Celmore (sic) worked only a normal
eight hour day from Monday through Friday only, or,
was absent on annuaih sick, holiday or home leave.
No hours were apparently wever (sic) repoztcd by the
AID Office in Vietnam showing Mr. Gilmore as having
performed overtime worl; either during the normal
work week or other than the normal work week. There-
fore, the Agency could not and did not compensate
Mr. Cilmoro for overtime during the psrird of his
claim."

The administrative report also contained statements from two
of Mr. Gilmore's former supervisors, Norman L. Sweet and Ceorge T.
Bliss. Mr. Bliss indicated that employees were expected to work
on Saturdays and Sundays, if required-by the job, and that
Mr. Cilmore's estimate of overtime hours worked was "probably
reasonably correct." Mr. Sweet indicated that, although he
encouraged employees to put in the hours necessary to do their
jobs in a professional manner, he did not remember having ordered
employees to work overtime.

In Baylor v. United States, 198 Ct. Cl. 331, 359 (1972),
the court stated, in pertinent part, thats

"Where the, facts show that there is more than
only a 'tacit expectation' that overtime be per-
formed, such overtime has been found to be compen-
sable as having been 'officially ordered or approved,'
even in the absence of q regulation specifically re-
quiring a certain number of minutes of overtime. Where
employees have been 'induced' by their superiors to
perform overtime in order to effectively complete their
aIssignments t*nd due to the nature of their employment,
this overtime has been held to have bean 'officially
ordered or approved' and therefore compensable."
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The present record does not firmly estaalish whether or not
there was more than a "tacit expectation" that Mr. Gilmuve work
overtime, although there is some evidence that he may have been
"induced" to perform such work.

However, we need not decide whether Mr. Gilmore was "induced"
within the meaning of the Baylor case. Even if the record
clearly showed that Hr. Gilmore had been affirmatively induced
by his supervisors to work overtime, the claim would not be
properly payable since claimant has not provided sufficient
evidence upon which a reasonable estimate of the actual number
of hcurs worked could be based. Section 71, title 31, United
States Code (1970), provides that all claims by and against the
Government shall be settled by the General Accounting Office.
The statute leaves to the discretion of this Office the amount
of evidence that is required in support ot such claims, and we
do not sanction the payment of claims of doubtful validity due
to the lack of official records or suitable evidence from which
the amount of overtime pay may be reasonably reconstructed: See
55 Camp. Gen. 402 (1975). Even where an employee is entitled to
overtime compensation, payment cannot be made where the -laimant
has submitted only a list of the hours claimed. Time and Attend-
ance Reports, personal daily diaries, and certificates of former
supervisors showing the amount of overtime worked by the claimant
or a statement as to the standard workweek, including overtime
performed by the claimant or other similarly situated employees
are examples if supporting evidence which might be sufficient.
Mr. Gilmore has not supplied such information, and the statements
of his former supervisors are too vague and indefinite to support
payment.

For the foregoing reasons, the settlement certificate of
January 18, 1977, disallowing Mr. Gilmore's claim for overtime
compensation is sustained.

Deputy Comptroller Geral
of the United States
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