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MATTER OF: Harriet B. Marple - Retroactive
Salary lucreace

DIGEST: Employec of Environmental Protection .igency
wes hired by Administrator with understanding
she would be oppointed at a grade GS-15, step 7,
level. On discovery that the employee had been
appoinred at grade ¢S-15, step 1, level, the
Administrator requested Civil Service Commis-
cinn approval of employee's appointment at the
higher rate and appvoval was received prospac-
tively. Employee may not receive retroactive
galary increase, however, 3ince regulaticn
tequires that appocintments to positions in
grade GS-11 or above at a rate above the

, minlmu: rate of the apyropriate grade be made
only witli the prior approval of the Commission.

Mr. Alvic L. Alm, Ass’-tant Aduinistrator for Planning and
Management, Environmeutal P-rotection Agency (EPA), requested
authorizarLion to make a retroactive salary increase in the case
of Ms. Earriet B, Marple, an emp.oyee of EPA,

FACTS

Ms, Marple was initially employed by EPA on Octobar 3,
1976, at an Attorney-Adviser, GS-905-15, step 1, and she served.
as the personal legal adviser to the then Administrator of EPA,
Mr. Russell Trai::. It was the stated intention of Mr. Train,
when Ma. Marple was hired, that Ms. Marple be brought on at
grade G515, step 7, level, thus afrording her the maximum per-
migsible pay of $39,60. per annum. Mr. Alm states in his sub-
mission, however, that through admivistrativs arror, approval
for hiring Ms. Marple above the minimum rate of the grade GS-15
level was not secured fraom the Civil Service Commission (CSC)
at the time of Ma. Marple's appointment, so she was accordingly
assigned the pay of grade GS-15, step 1, $31,308.

Or. November 3, 197f, after Ms. Marple received her first
paycheck at grade GS-15, step l, level, at which time it was
recognized a mistake hud been made, Mr. Train wrote the Chairman
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nf the CSC concurning Ms. Marple's salary lovel and explained
that'* * & T offered her the position and she acceptod it
with the understanding that the Agency would recomnend to tue
Civil Service Commission that she be hired at the maximum pay
level - Grade 15 Step 7 ot $39,600 j=r year." Accordingly,
Mr. Train asked for appropriate resolution of the "simple ad-
ministrative snafu" which had occurred-

By letter of Decembter 20, 19746, the Chairman of the CSC
responded to Mr. Train's request for a variation inder civil
service rule V, permitting adjvatment of Ms. Marple's salary as
follown:

"Because, in view of Miss Marple's nutstanding
qualifications and the reasonableness of her
salary requirement, a tiuely regquest for the
advanced rate would have been approvid, and
because your hiring commitrient to her was made
and accepted in good fai:h, we hazve approved
your request. You are hercby au horized to
increase Miss Marple's salary to the seventh
stup of grade GS-15.

"You should be aware, however, that we cannot
authorize this adjustoent on a retroactive bansis.
Retroactive pay is u matter wirhin the juris-
diction of the General Accounting Gifice rather
than the Civil Service Commission, and any au=-
thorization {or retroactive salary correction
must come from the Comptroller General. Should
you wish to request that the Comptroller Gereral
authorize retroactive pay in Miss Marpla's case,
you nmay cite our findings in your submission.”

Mr. Alm has accordingly requested approval for a retroaclive
salary increase for Ms. Marple.

OPINION

As a general rule, an administrative change in salary may
not be maqde retroactively effective in the absence of epecific
statutory authority to do so. 26 Comp. Gen. 706 (1947), 39 id.
583 (19630), 40 id. 207 (13€0). We have, however, permitted
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retroac.’ive adjustment of salary xates in certain cases vhan
errors in computation occurred as a result of a failure to carry
out nondiocretionory administrative regulations or policies.

34 Comp. Gon. 380 (1955) and 39 {d. 550 (1960). T additiom,

we have permitted retroactive pay adjustments in cases where
amployees have heen deprived of a righc granted by statute or
regulation. 21 Coup. Gen. 369, 376 (1941); 37 id. 300 (1957);
37 id. 744 (1958); 54 1d. 69 (1974).

Section 5333 of title 5 of the United States Code siates ir
pertiivent part:

"(a) New appointments shall be made at tha
minimurs rate of the appropriate grade. llowever,
under regulations presecribad by the Civil Service
Commizsion which provide for such considerations
as the cxisting pay or unusually high or unique
qualificatfons of the candidete, or a special need
of the Governuent for his services, the head of an
agency may appoint. with the approval of the Com-
mission in cach specific case, an individual to a
position in GS-11 or above at such a rate above
the minimum >ate of the appropriate grade as the
Commission may authorize for this purpose.® % &

The ragulations prescribed by the (SC under the authority of the
above-cited law are found in pertinent part =t 5 C.F.R. § 531.203(b)
and scate as follows:

"(b) Superfor qualifications appointments.
(1) A 'supericr qualifications appointment’
means an appointment to a position in Grade 11
or above of the Gnneral Schedule at a rate abova
the mnininum rcte of the appropriate grade undex
authority of section 5333 of title 5, United
States Code, and with the prior approval of the
Commission (except for positious in the Library
of Congress), because of the superior qualifica-
tions of the cuondidate.” (Underscoring supplied.)

It cannnt be stataed that the fafilure to appoint Ms. Marple
at prade GS-15, step 7, level from the 1ct= she entevred on duty
was a violation of a nondiscrotinnary administrative regulation
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or pelicy or that eich failure caused her to be deprived of a
righr granted by statute or regulation. On the contrary,

Mr. T:zain had no authority to appoint Ms, Marple at grade GS-15,
step 7, level without the prior approval of the CSC which he did
not receive. It is indeed unfcrtunate that Mr. Train's under-
standing with Ms. Harple was not implemented througi: a timely
request and approval of a higher step but there is no way we

can waive tha requirement of the statutory regulation cited

above. In this regard this case is similar to that in Matter of

Willlam Rankin, Jr., 56 Comp. Gen. 432 (1977) in whirh a regu—
lation requiring the CSC's prior zpprnval of premotions to
grades GS-16, GS-17, and GS-18 levels was held to bar the allow-
ance of a retroaative promotfon to an employee detailed to a

grade GS5-17 position prior to Commis~ion approval of his promotion

to that position. 1la Rankin we stated:

"h &k % rhe above-cited regulations are quite
clear that Commission approval of the appointee's
qualificarions must be granted prior to promoting
the appointee to a supergrade position. An agency
cannot unilaterally place an =mployee in a super-
grade position and at some later date requeat
Commisaion approval of his qualifications for the
purpose of granting him a retroactive appointment.”

In the same mannar wz feel that Mr. Train was required to gain
prior Commission approval for placing Ma. Marple in a rate above
the minimum rate of the appropriate grade and his failure to do
so in a timely faghion does not present adequate reason for
granting her a retroactive increase in pay.
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