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Decision re: Col. Calvin Reese, USAP; by Robert P. Keller,Deputy Comptroller General.

Issue Area: Personnel Management and Compensation: Coupensation
(305)}

Contact: Office of the General counsel: Civilian Personnel.
Budget Function: General Government: Central Personnel

Management (805). IOrganization Concerned: Department of the Air Force: EllingtonAPB, TX.
Authority: 5 U.S.C. 5724(i). 50 Coup. Gen. 374. B-185695 (1976).B-173783.141 (1975). P.T.R. (FPER 101-7). Finn v. United

States, 192 Ct. Cl. 814 (1970).

Lt. Col. C. G. Miefan, an Accounting and Finance
Officer, requested n decision concernirtg a claim by an Air Forceofficer for real estate atid temporary qratters expenses incurredincident to a permanent chango of station as a civilian
employee. Civilian Air Force employee agreed to remain inGovernmtnt for a year following transfer, but entered Air Forcear'ive duty in less time. As he was still a Government employee
and did not breach transportation agreement, real estate!expenses were reimbursable. Expenses of 6-week apartment lease,suitable only for transferred claimant whose family remained atold station, were reimbursable as quarters were temporary. (DJM)
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0 MATTER OF; Calvin Reese - Real Estate and Temporary Quarters
D h~~~~~~Epeuses

DIGE8T: 1. Civilian employee of Air Force signed
transportation Agreement agreeing to
remain in Government service for 12
months follMniug effective date of trans-
£er. amployee entered on active duty with
Air Force less than 12 months after trans-
for. Transportation agreement has not been
breached since employee remained in Govern-
ment service, as required by 5 U.S.C.
1 5724(i), and, therefore, real estate expenses
may be reimbursed.

2. fld1oyee signed 6-week lease on apartment,
suitabid only for hims'elf, 'at new, duty station.
Employee had intended to move to new apartment,
suitable for his ritire family, upon dependents'
sr.Aval. However, family did not move to new
station since sale of old residence did uot take
place before employee was cailid to acdive duty.
Fact thac, employee did not intknd to buy house
at new duty station or secure lodging for in-
definite period does not negate temporary nature
of first apartment. Accordingly, temporary
4uarters subsistence expenses may be reimbursed.

This action is in response to the request for an advance
decision9 dated September 16, 1976, from Lieutknant Colonel C. G.
Nieman, an MAconiting and Finance Officer. The request, which
was forwarded to us on November 15, 1976, by the. Per Diem, Travel
and Transportaticn Allowance Comminttee, concer'ns the claims of
Colonel Calvin Reese, USAF, for reil estate expenses and temporary
quarters subsistence expenses he had incurred in connection with a
permanent change of station as a civilian employee.

The record shows' tiat Colonel Calvin Reese hrdlfonnerlW been
a General Schedule ci iliin employee of the A.r Fomce 'serving in
an Air Reserne Technician position at Ell2n1gton AFB, Texas. By
letter of January 29, 1976, he was notified by the Civilian Personnel
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Officer that the function to which his position was assigned
would be transferred to Bergstrom APB, Texas, on Itarch 31, 1976,
and he was afforded 10 calendar days in which to accept or decline
an offer to transfer with hiLAposition. He accepted the offer by
completing and sigzdng the appropriate questionnaire on January 30,
1976, ilso, on January 30, 1976, he signed a Transportatio½
Agreement (DD Form 1618) in which he *greed among oti8r. thiigs
to remain In Government service for at least 12 mouths iieiluning
with the date of reporting to his new duty utat.rs, uniisi separated
for reasons beyond his control and acceptable to the euploying
activity. He reported to his new duty station, Bergstrom AEB, on
March 16, 1976. His dependents Joined him there on April 30, 1976,
after the sale of their former residence at Ellington AFP.

Prior to tgese events and in cOannectiin with his Air Force
Rexerve affiliation, the claimant had applied for an Active duty
position with the Air Force. iunJanuiry 1976 he was Informed that
he was nominated for the position and, along with one other nominee,
was intervf.ewed on January 21, 1976, by the Commander, Air Force
Reserve, who wns to select one of the two for approval by"the
Secretary of the Air Force. He was '.nformed at the iuter'iew tht
thi sought-after active duty position would not be available until
Auduit 1976 due to budgftsry limitations. However, during March 1976
an officer serving' on activen duty unexrtectedly requested an early
release. As a result the :laimant received notice :on March 25,
1976, that he was selected for the impending vacancy. He arranged
for entry on activs duty to be effective May 1, 1976.

Colonel Reese claims refrb em-'t for real esa e n
of $3,300.50 (reduced to $2,622.50 byKAhe Claims Officer, Bergstrom
AFt) incident to the sale of iis former residence at Ellington AFB
and temporary quarters subsistence expenses of $410.12 incurred
during the period from April I to April 30, 1976.

With regard td, the claim for real estate expenses, doubt
arises as to the effect, 'If any, of Colrnel Reem sI entry onto
active duty with th0e.Air FJce prior to compleing 12 months of
service foilowing his transfer to Bergst'iom AFB. Incident' to the
transfer, Colonel Reeajsignfed e Transportation Agre-zent which
obligated him to remain in the Government service for at least 12
months after the date he reported for duty at his new duty station.
The Finance Officer.qnestions whether Colonel Reese's entry on
active duty constitutes a breach of the Transportation Agreement
so as to preclude payment of his real estate expenses by the Covern-
ment,
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We think it does not for eta reasons stated below. Authority
fora agency to pay travel and transport'ation expenses and re-
location allowances to an employee' tranuferred within the continental
United Stitos is, under 5 U.S.C. X 5724(i) (1970), conditioned upon
the emp1oy`Q'o`agr'3tAVg in writing to re'uain in Government service
for 12 martha after the transfer, unless separated foL reasons
beyond his Control which arc acceptable'to the agency concerned.
Coicual Reese signed such an agreement and, while he entered on
active duty with the Department of the Air Force, he is atill in
the Govet.=ent service.

In 50'Comp. Gen. 374 (1970), we stated that we will follow
the decision In F'innv,. United Staites, 192 Ct. Cl. 814 (1970), in
which it was held that a Government agency does, not have the authority
to require an employee to agree to ' in the eof thatto requ" , t.,to5emaintte oervic
particuilar agency for 12 months following the effective date of
the employee's transfe'k. hTP court held'that 5 USC. 15724(i)
requires only that the employee agree to remaln in'Gpveiiument
service. The c6urt al'o held that an employ!4, traniferred by
the Fuderal Bureau at Investigation, had' fulfilled h1is obligation
although he had subsequently cransferred to the Internal Revenue
Service since he had completed 12 months of continuous Government
service after his transfer.

u the hpresent caset Colonel Ree'se has remained in Goverument
service wiih'the Departmenit of the Air Fortce--ht' merely 'changed
from a civilitau to a military position.*; Sincetthe Finn case held
that an agfency could not prohibit an employee from changin'gagencies
as a condition precedent to reimbursiuig his relocation expenseis,
it follows tha't an emp"'yee who remains in the same executive
department, as COlotnel Reese did, has fulfilled the requirement
set forth in 5 U.S.C. 1 5724(1), so long as he remains in Government
service for the required length of time.

With regard to Colonl Reese's claim for $410.12 in temporary
quarters subsistence expenses, we are asked whether the quarters
occupied by the claimant from April 1 t6 April 30, 1976, may be
considered temporary so as to be properly reimbursable.

The record submitted shows that the employee signed a lease
for quarters in Austin, Texas, suitable only for himself for the
period from March 15 to April 30, 1976, since his dependents did
not plan to join him until their former residence was sold. The
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employee's intent was to rent an apartmeut sIitable for Ye entire
family in Weutlake HillS, a suburb of Austin, Texas, upon the
sale of their former residence. However, due to the fact that
the sale of his residenoe could not be completed before May 1,
1976, Colonel Reese's family did not move to Austin. Colonel Reese
states that he did not intend to purchase another home at that
time because of the possibility of his entry on active duty in
the near future.

The request for our decision indicates that the temporary
nature of the employee's quarters is Lot questioned. Haweves, as
the claimant did not intend to seek permanent quarters for al
extended perio6d for persoual reasonh, the Finaace Officer questions
whet er Colonel Reese may be reimbursed for temporary qbLrters
subsistence expenses.

The tern "temporiry' quarters" is uot defined it either:thi
applicable statute 5 U.Si. I 5724a (1970), or 'the im lmmenting
regulations, Pederl"ATraivel Reguiationi '(FPMR 101-7) (May 1973),
and our Office has' held that the de'tuminatl).a as to wIat constitutes
temporary quarrsWlmust be b'ased on the fe&t\k in each case. In
determining whethir ,tlie quaiters occupied ~re temporary in natures
we have considered such factors as tlv'duratLon of"a'lease, the
movement of household effecdio into the quartienri the tyjpe of
quarters, any expressions of iniiten't, attempts tj'aecure a permanent
dwelling, and the rperitd of residence in the qu&rtcrs by the
employee. See Matter 'of C. Burton Winkle, 1-185693, June 21, 1976,
and cases cited therein.

We have consitentlyj held that the determinatiobnaa toothe
type of quarters, temporary or permanent, cccupied by an employee
at his new duty station, is based upon the intent of the employee
at the time he moves Into those quarters. See Matter of Ravj L.
Boman, B-173783.141, 'ctober 9, 1975, and cares cited therein.

In the preient casei Colonel Reese hgneds lease on an
apartment suitable for himself only for the 'perilod from ?Wrch 15
to April 30, 1976. ,'doloneiVReese indicated that he intended to
move to quartets which would be suitable'for his entire family at
the expiration of '&ha't lease, It is clear that Cotonel Reses's
intent at the time h& moved into the apartment in Austin, Te248st
was to occupy such qua'rters temporarily. The fact that he did not
Intend to purchase a house at 'the new duty station or secure lodging
for an indefinite period does not negate the temporary nature of
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such quarters. Therefare, we are of the opluion that the claLs
for $410.12 in teUorBy Larters subaistence expenses in prope1ly
rutiburmable.

For the above-atatmid resaons, the vouchera on behalf of
Colonel Calvin Reese for cqa1 estate and temporary quarters sub-
siatence expenses may be patd if otherwise proper.

Deputy Cproller nert
of the United Statea
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