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DIGEST:

i.

2.

Agency's annual appropriation is not available for payraent of
equipment lessor's entire capital cost at commencement of
lease, and consequently low bid for lease of telepaone equip-
ment for 10 years which requires payment of bidder's capital
costs at the jutset cf leaze 18 properly rejected as requiring
an advance payment contrary to law,

Advance payments authorxzed by statite and implementing
regulations are financing tool used whore no other means of
coatract financing are available; a btid conditioned upon ihe
rece!pt of advance payments would be required to be rejected
pursuant t¢ FPR 1-30. 407(b)

Izstallation costs of telephone equipment are expensges prop-
erly Mcurred during fiscal year in which contract was awarded
and properly could be pzid from annual appropriation avail-
able for such’ purpose for that figcal year; however, had

bidder ithbalanced its'bid by including the capital cost of its
equipment in the installation .ns3t, contracting officer would not
be authorized to accept the bid because such costs would be far
in excess of reasonable vilue of the installation services per-
formed and payment would be in violation of 31U.8.C. § 529,

Failure to consider prasent v..lue of money fa.ctora or resid-
ual values in determining low bidder under leasé¢/purchase
alternatives is proper where IFB does not include such factors
for evaluation. In advertised procurements, if any factors

.other than bid price are to be considered in determining low

bidder, IFB must advise of such factors.

While solicitation falled to st forth objectively determinable
evaluation factors, protester wus not prejudiced thereby.
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Geaneral Telephone Company of California (GTC) protests the
award of a contract to Northern Telecom, Inc, (NTI) for the pur-
chase of a telephone system for the Veterans Administration (VA)
Hospital, Loma Linda, California, GTC asserts that it was the
lowest bidder under the evaluation criteria g~t fusth in the s#cond
atep of a two-gtep fcrmally advertised procurement and thus it,
not NTI, was entitled to the award,

I. Background .

The VA invited bids for the hospital telephone system on two
alternate bases, i.c., purchase or leage. In additton‘ bids were
requested for msintenance and certain ‘'follow-on" services such as
aystem expanmon. Bids for the purchasy of the system were to he
evaluated on the basis of {ie purchase ccsf, plus the cost of main-
tenance and follow=-on services for a period of five or ten years, and
in the case of the lease evaluation was to be based on the coat for
& 5 or 10 year lease period plus mmntenance and follow-on services
for that period. For the purpose of evaluation, a % percent per year
escalation factor was added to the annual recurring costs (main-
tenance, lease costs, and follow-on services as appropriate)
for the 5 or 10 yerr period for either alternate.

Bids were received from several firms, with the following
evaluated on a 10 year basis as low and second low respectively:

General Telephone Company of California $1,086,441.35
Northern Telecom, Jac. '$1,103, 554, 50

The GTC low bid for the lesse of the telephone equipment was
formulatzd under a so-called tier pricing concept. A= explained
by GTC in its bid:

"The Tier Pricing cuncept of rate makinj essen-
tially dividesithe total cast of providing service
into the cate[;._rxes of capital recovery [basic
charge or] Ticr A, generally coiisidered fixed
costs, and on goihg operating costs Tier B, such
as mairtenance and administration which are
considered variable,

""The pazyment plan consists of four components:
1. Nonrecurring charge to be paid at the time

the service is provided.
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4. Buh. charge which may be paid off totauy,
or in'part, at time of installation or;

3. Paid off on a 1monthly basis during the term
of the contract (Tier A) .

4. N :nthly on going costs which continue
throughout the term of service (Tier B)

* * * % *
"The Tier Pricing concept applies to the basic switching
system only. Chargea and rates for station equipmeni
and various supplemental services are those now on file
or to be filed in L‘u Company's tariffs which will con-
tinue throughout tl.e term of service [Tier B].'

GTC offered three ""plans" (only one of which i8 essential to this
discussion) and bid as follows in accordance with the tier pricing
concept: .

Nc\a'nreeurring Basic Tiap Tier

Charge Charge A B
PLAN A
Opiicn I * *0 0
First 5 years $28,163.35 $46C, 424 $583,500 $218,388
Subsequent 5 years 218,388
Option'11
First 10 years 27,085, 35 468,424 712, 850 4386, 776

The asterisk referred to a statement in the bid that:

"Cuatnmer has the option of pnyi.ng £11 or part of the
basic' charge to reduce, or eliminate, the Tier A
pricing. Prices shown are the sum of 60 or 120
months times the monthly rate,'

o Follow-—on services were quoted in a geparate schedule, NTI
bid a firm fixed price for the purchase of the telephone system and
included all equipment and apparatub. Follow-on service and main-
tenance were also bid as required and were included in the

evaluated prices.

Because the low GTC b1d was célculated using the $468, 424 basic
charge payiblie upon completion of the installation (under the VA
evaluation the use of any of the "Tier A" charges would not have
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" resulted in the low ‘bid), the VA rejected the hid on the assumption
that it required an advance payment in violation ur 41 U,S.C. § 529,
and awarded the con:ract to NTI,

GTC asserts tue folluwing hases for its protest:
1. The GTC basic charge was not an advance pa.\yment

S. The VA improperly evaluated the bids by not
applying présent value cost determinations to
he bids as well as other cost factors.

|
GTC argues that the basic charge should be conciderea a
non-recurring installation cnst which was specifically permitted by
the invitation. Alternatively, GTC points out that iu any event.
advance payments may be allowed as provided by 41 U. S, C, § 255
and Federal Procurement Regulations (FPR) 1-30. 400 et seq. (1964 ed.).

II. Discussion
A. Advance Payments

. T " zw" GTC bid rejected by the VA as "illegal" required the
agen-/  )ay $496, 519 upon completion of installation, $468, 424

(the !.::.. icharge) of which represented the capital recovery for the
3qQuip. v . it offered to le.se, plus $28, 095 which was the cost of installa-
tion. '..e $468, 424 was pazuble whether.or not service continued

for the duration of ti.e lease. The basic charge, therefsr:, is, in our
view, tantamount to the purchase of the 1 ased equipment without benefit
of title (and the incidents thereto).

Necessgary to the consideration of the questions raised by the VA's
rejection of the GTC low bid is the following section of title 31, United
States Code:

''§ 528 Advances of public rnoneys; prohibition against.
No advance of public money shall be,made in any
case unlese authorized by the appropriatlon concerned
or other law, And in all cases of contracts for the
performance of any gervice, or the delivery of articles
of any descrxptxon. for the use of the United States,
rayment shall not cxceed the value of the service
rendered, or of the articles delivered previously to
such payment. » % »" (Emphasis added. )
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GTC argues that the advance payment statute, 317/, 8, C. §529,
aupra. does not prohilit the award of the contract under its plan calling
Io= payment of ti.e $468, 464 bauic charye, because payment on itg lov
bid was not required prior to the completion of the ingtallation of the
equipment leaged to the Goveriiment. GTC bases its argument on the
theory that an advanc2 payment is a payment for goods or services ''not
yet received."! GTC asserts that because the VA required installation
and operation of a telephone system in the curren? fiscal year, payment
of that firm's capital costs for equipment which it proposes to lease
to the Governmeni for 10 years is an expense properly incurred in that
fiscal vear. GTC has not indicated what the standard monthly tariff
chavges would have been for a similar installation during the current
fizcal year, although GTC has offered the Government an option to pay
:he capital costs at the raie of $71,265 annually for the duration of the

ease,

. Inl Comp. Gen. 143 (1921). we conaxdered the advance payment
statute in regard to the legality of Governrient pa rtial (progress)
pnymenta for materials' whxch had not been delivered. We held that
the piovisions of the statute do notinecessarily preclude the making
of any payment under a contract until the entue subject hag been
completed and delivered to the Government, stating that the statute
was "'not intended to prevent a partial pavment in any case in which
the amount of such paymentthad actually been.earred by the contractor
and tne United States had received an kequwalent (title] theretor,” We
coneluded that becausge the pa:vtial paymentb were hot in excess of the
amount actually earned Ly the Lcontrar'tor in the performance of the
contract, and gecauae litle to all property upon which payment was made
vested in the Government, the Government received the corresponding
t‘;e?eﬁt which justified the making of a partial payment in advance of

elivery,

LT

"I 20 Coxnp. ‘Gen, 1‘”’(1941), we approved a proposed contract
-amendment to provide for partial paymont of the contract price prior to
‘delivery to the Government upon the eondxtion that title to'the materials
Tor which payment was made m.ssed to\the Government. See also 28
Comp. Gen. 468 (1949). We have siso: qpproved the paymenf of earnest
money under an agreemens: of sale for rcal estate to the Government
on the theory that under the pr oposed agreement of sale, equitable title
would vest in the Government prior to the vesting of legal tx’tIe. whic
remains in the seller only to secure the paymant of the purchase price,
34 Comp. Gen. 659 (1955),
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Under the facts of thia cage, it is clear that the Government would
acquire no legal or equitable interest in the title to the equipment
installed under the lease. The most that it has is the limited right to
physical posssession for a maximum period of 10 years., For example,
the Governmeat has no right to maintain the equipment independent of
ile lessor, nor can it demand that the equipment be relocated to anciner
site should it decide to terminate service at the installed location. In
addition, under the terms of the bid, the Government has no interest
in the residual value of the equipmeut whether or not services are
maintained for the full terrm of the lease or upon its conclusion. It is,
of course, not denied by GTCT that the $468, 464 basic charge required
at the. outset of service represents the capital costs of the equipment
"leased" for a period of 10 years, and as such, it seéms apparent tc
us that a substantial portion of the basic charge wculd not have been

"actually earned" by GTC at the time it was to be made, It is also
our view that the entire capital cost of the leased equipment
representa only a portion of the current fiscal year's needs,
and that a majority of these coats represent telephdne needs for
future fiscal years. We have consistently regarded'the advance
paynient statute as prohibiting advance payments under rental
agreements with only limited exceptions not relevant here. Advance
%{_Izn%nts for Equipment Rental, B-188166, June 3, 1877, 77-I CPD

Comp. Gen. 834 TIMBTIB Comp. Gen. 758 (1940); 18 Comp.
Gen. 830 (1938), We are, therefore, of the opinion that any leasing
acheme which obligates the Government to pay the contractor's entire
capital cost at the outset of the lease is contrary to the statutory
limitations of 31 U. S. C. § 529,

Although GTC contends that the basic charge stould be considared
in the same manner as a nonrecurring installatlon cost which was
specifically permitted by the invitation, it is clear that the basic charge
and installation charge are not the same an¢ were not intended by GTC
to be the same. GTC did not identify the $468, 424 charge as an installa-
ticr: cost, but rather indicated $29, 095 as the cost of installation of the
equipment. The $468, 424 obviously represents something other than
ingtallation costs. Moreover, even if it had unbalanced its bid “by in-
cluding the capital cost of iis"emioment in the nonrecurring installation
charge, we are of the opinion that’ 'M_ znntracting officer .would not be
authorized to accept the bid for the a~parent reason that such cost
would be far in excess of the valuc of 1he installation services performed.,
Thus, while the installation cost of the system is an expense properly
incurred during the fiscal year, and as such, could be paid from the
currently available annual appropriation for that purpose, payment from
an annual appropriation for snch an unbalanced installation charge would,
in our opinion, be contrary to 31 U. S. . % 528.
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GTC also notea that {if the basic charge i3 construed as an advance
payment, such payments are authorized by 41 U,5,C. § 253 and FPR
1-30. 400 ot seq., 4/ C.F.R, (-30,400 et seq. (1878),

. We think GTC's argument in this regard must fail. First, authorized
advance payments are cleurly indicated to be a financit:g tool yhere no
other means of contract financing is available to The coniractor FPR
1-30. 404(b), and a:e last in the general order of preferences s'ated
as a means of contract financing. FPR 1-30, 208, Advmce peyments
are considered appropriate for, among other things, ''rare but essential
contracts to those contractorg, unusually weak or overextendeu
financially # * * '' FPR 1-30,408. GQTC doei not contend that it could
aualify as the: reclp!ent of an advance payment under the conditions ol
this procur“ment and.tiie criteria of Subpart 1-30, 4 of the Federal
Prorurement Regulations, Moreover, although advance payments are

authurized undeér certain contracts to be awarded under formal adver-

tising, a bid such as the GTC "low'' bid would nonetteless he required

to be rejected since it i# conditioned upon the receipt of the advance

payment, coutrary to FPX 1-30. 407(b). We, therefore, reject GTC's

:;sertiona that an advance payment to it would ke legr'ly authorized in
is case.

B. Bid Evaluation

. GTC claims that the VA improperly evaluated the bids received
beécsuse it failed to include an analysis of 'preszent worth and other
cost factors'' in its determination of the low bid. The purpose of
GTC's argiiment in this regpect is to show ‘that all of its bid opilons,
lncluding those which do not rrquire payment at the outset of the,
lease were lower ‘than NTI's bid when present worth of money factors
are c¢onsidéved, The other cost factors which GTC claims should
have been considered were the ' dn*ect Federal tax loss ag a result
of a purchasc rither than a lease,' and ! addxtmnal ¢osts associated
with insuring Government-owned equ1pment claiming support for
tkat proposition from Office of Manageme'xt and Budget (OMB)
Circular A-76, whith GTC believes is applicable to this procurement.

In addition to a direct Federal tax loss, GTC states purchase of
the equipment versus lease ' will result in a 19ss of state income
taxes and local equipment property taxes, which loss could have
a long term impact on Federal revenue sharing programs, "

The VA's failure to consider such factors in addﬁion to prxce.
GTC says. was in violation of 41 U,S.C, § 253() which requires
award ''to'that responsible bidder whose bid, conforming to the
invitation to bid, will be most advantageous to ‘the Government,
price and other factors considered * * %, " (Emphasis added. )

SI* 33A, included in the II']3, contains Bubstantinlly the same
language as the statute. GTC cites Linolex Systems, Inc. et al.,
53 Comp. Gen. BY5 (1974), 74-1 CPD 288, as supporting the
proposition that it is necessary to make present value calculations
when determining whmy or lease.

-7 a
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We do not believe that Linolex, s § ra should be read to ho a
mandate by this Office thaf present value calculations must be
included in purcharse/lease determinations. In 'I‘hlrd Part

Leaseback of ADPE, 55 Comp. Gen, 1012 (1978), 8,
(aTso cited by GTCJ. we recommended that lease or erchue
determinations be based on the present value of money. Of
equal concern in a procurenient such as this, howevar, where
the life of the equipment could reasonably be expected to excetno
the term of the lease, would be the residual value of the purch.ased
equipment which should be considered in evaluating bids. GTC
objecis to any consideration of residual value simply because that !
factor was not specifically included as an evaluation factor. We !
agree with GTC in this regard; huwever. present value calculations,
as vell as the 'other cost factors, were algo not included in the
solicitation ds evaluation factors and for the same reasons, ahould
not be considered in bid eévaluation. To permit bidders to compete
on equal terms, the invitation must be Bufficiently detinite to’ perniit
the preperation and evaluation of bids on'a common basis. Bidders
cannot compete on an equal bagis as requued by law unless they
know in advarce the basis upon which their bids will'be evaluated.

36 Comp. Ger. 380 {(1958), We have consistently held that if any

factors other than bid price are to be considered in determining the
low bidder, the IFB musi advise bidders of such factors. AMF,

Inc. B3-179814, March 26, 1874, 74-1 CPD 1l44. Moreover. we poi nt
out that the proper time to have raised what GTC: riow considers to
have been-erroneous or. incompleie evaluation factors was' prxor to bid
opening, and GTC's reliance on what it perceived-to be inc“aded
ir: hid evahlatlon other than bid price. cannot be raiseil as & basis
for bid protest after bid opening. ‘Dunham-Bush, Inc,, B-184537,

January 14, 1976, 76-1 CPD 25. Moreover, while OMB Circular ,

A-T76 expresses Executive Branch policy with respect to whether ,
certai: services should be provided in-house or-purchised from :
commercial sources, that Circular is not agplicable to the estab- '
lighiment of evaluation factors for the purpose of coatract award.

Finally as we have noted earlier, while "follow-on" seryices
was ‘an evaluation factor, no estimates of the type and frequency
of follow-on services were:indicated in the IFB. Consequently,
during the course of our own rcview of the bids, we were nnable
to determine how the VA a.rived at the final evaluated prices.
Moreover, no considera’ion was given to compounding the 2scalated
cosis which, it seems to us, would have yielded a truer picture
of the costs the Government would ultimately be required to bear.
Depending upon the type and frequency of follow-on services, the
total evaluated prices could vary significantly. As evidence of this
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fact, various submissions by the partizs on the subject and our
own analysis came to differing concluasions with respect to which

firm was the low bidder.

It has been our position that, as a minimum, the basis-of
evaluation must be stated with sufficient clarity and exaciness to
inform each bidder prior to'bid opening of objectively determinable
factors from which the bidder may estimate within reasonable
limits the effect of the application of such evaluation factor on his
bid. Factore which are announced by representatives of the
contracting agency at the time of or subsequent to the opening of
bids violate the principle for the reason that they are not determin-
able by the bidder at the time his bid ie being prepared. 36 Comp.

Gen. 380, supra.

We believe that the instant IFB was lacking in clear statement
of objectively determinable factors. However, accepting the
premise that the' GTC '"Plan-A'’ was low for the purpose of this
decigion, .and having concluded thet the GTC low bid required
paymient contrary to law, we believe the.' . stester was not
prejudiced by what might otherwise be c.. dered to be an
ambiguous statement of bid evaluation factors.

Moreover, we note that there is some question with respect to
the effect of the Anti-Deficiency Act, 31 U,S.C, § § 665, 712(a) on this
procurement. The VA procured the telephone equipment undér
delegation from the General Services Administration (GSA) pursuari
to the Federal Property Management Regulations part 101-35 (41 C. F. R,
part 101-35 (1976)). GSA has statutory authority which it delegates
to Federal agencies to enter into contracts for public utﬂity services
for periods not excceding 10 years, 40 U,S.C. § 481(a}(3}. Question,
therefore, arises as to the VA's authority to lease telephone equipment,
separate and apart from contracting for the utility service, on a fong
term basis,

Unless it can be concluded that there is such ltatutory authority,
acceptance of any of GTC's long term leasing p]ans would result in a
violation of 31 U.S.C. $669, which prohibits the ¢ntering into of
contracts ''in advance of appropriations made for such purpose,
unless such contract * * * is authorized by law.'" Thus, it
may well be that VA was!precliéded from considering any of GTC's
proposed plans. On the other hand, we have been informally advised
by GSA that it considers equipment necessary to deliver the utility
service as being within the definition of utility services for the pur-
pose of 40 U,.S. C, 481, supra. However, because we have concluded
that the award to GTC in this case would be a violation of the advance
payment statul~. supra, it is not essential for the purpose of this
decision to fuiiier consider the application of the Anti~-Dcficiency Act.
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The protest is denied,

f&‘(dh\.

Deputy Comptroller General
of the United States
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