DCCUNENT RISTRE
03639 - [ A26Y3E61]

{ Exclusion of Cefaulted Contractor f£rids New Competition for
Reprocnresent]. E~187723. Septesber 2}, 1977. S5 pp.

Decigion re: PRE Oniforas, Inc.; by BRobert P. Keller, Deputy
Cenptrecller General.

Issue Area: Federal Procurement of Goods and Services (*900).

contact; Office of the¢ General Counsel: Procurement Law II.

Budget Function: General Government: Cther General Gavernment
(806) .

Orgarizaticn Concerned: Defense Logistics Agency: Defense
Perescnnel Support Center.

Authority: Assignment of Claims Act of 1940, as amended (31
U.5.C. 203; .'1 J0.5.C. 15, . AuSoP-R. 2-“07.8(11) (3,- A.S.P.R.
8-602.6- F.P-E. 1“8.602-6. 5“ Culp. Gen- 161- "2 COIP- Gén.
493. 54 Comp. Gen. 29. 54 Comp. Gen. 853. 27 Coap. Cen. 383.
54 Coxp. Gen. 973. H-186158 (1976). B-1A4172 (1976) . ,
£E-181558 (1574). B-171659 (1971). B-165884 (1969). B-- 187473
(1976). E-182218 (1975). B-1£382J (1975). B~181455 (1975).

The protester, whose cantract was terainated for
default, cbjected to the agency's fallure *o solicit them for
reprocurezent. A defaulted contractor asy not be automaticaily
excluded Zrcas comgetition gince such exclusion vould constitute
an irproper premature determination ot nonresEonsihility. The
right of the defaulted contractor to be solicited tupon
reprocurepent was limited .-by the rule that the repurchase
contract may not ke awarded to such a contractor at a price

greater thau the terminated contract. (Author/SC)
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1, A‘though atatu)‘ory requirement that coniracts be lt.t after

competitive bidding is not applicable to reprocurenients,
when contracting officer conducts new competition for repro~
curement, defaulted contractor may not automatically be
excluded from competition since auch exclusion wonld con~
stitute an improper premature determination of nonrespon-
sibility,

2. Right of defauliad contractor to be solicitéd upon reprecure-
ment.is limited, by rule that repurchaae contract may not
be awarded to such contracto: et price greater than termi-~
nated contrsct xince award would be tantamount to modifi-
cation of existing contract witbout consideration.

PRB Uniformas, inc. (PRB), whoec -qontract to supply durable
press shirts to the Defense Logistics Agency 8 Defense Peraonnel
Support Center (DPnC). Philadelphia, Pennsyvlania, was termi-
nated for defgult, hae protested that agency's failure to solicit it for
repurchase of the shirts and subsequent refusal to accept its late offer
which, although lower than that of any other offeror, was higher than
the terminated price.

PRB's contract was partiauy termina\ted on September 17, 1978,
for failure to deliver; the balance was termmated on March 28, 1877,
Request for proposals Nn. DSA10C-76-R~1500 for 337, 920 shirts, the
initial quantity tertainati:d, was issued by DPSC on September 21, 1976,
and synopsized in the Ccmmerce Buginess Daily on September 28
1976; closing date was October B, 1976. DPSC subsequently revised its
delivery requirements and requested best and final offers by October 28,
1876.

Although it was on the qualified bidders list, PRB was not among
the 55 firms solicited or 7 firms responding by that date. PRB subse-
quently learned of the solicitation and on October 28, 1876, it submitted
an offer of $6.28 each FOB orizin; its unit prices on the terminated
contract had »anged from $4. 4% to $4. 94. PRB alao nrotested the award
of the repurchase contract to eny other firm at a price higber ithan
$6. 28,
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DPSC treated 'the offer as late and refused to consir'er it. After
de.ermining, pursuar to Armed Services Prccurement Regulation |
(ASFR) § 2- 407 ‘B(b)(3) (197€ ed.), that award should be made dospite
the protest, DPSC awarded the repurchase contrict to Lankford Manu- '
facturing Company, Inc, (Lankford) on January 6, 1877, a' unit pri.es
of $7.2% and $7.25.

PRB argves that it should not have been excluded from crmpeti-
tion and that the Government's duty to mitigate damages required
acceptance of its offer since excess costs (%aaed cn a unit pric: of
$4, 46 for the terminated contract) would have been $521, 024 legs if
the repurchase contract had been awarded to PRE at $6, 28 inatead of .
to Lankford at $7, 23

In. not soliciting PRB, DPSC claims "elia.nce on the many
decisions of this Office in which it was eaid tha% when a procurement |
is for the account of a defaulted coatractor,’ the statutes governing
procur(-ments by the Government are not. spplicable, see Alliad .
RésearchiAssociates; Inc,, B-183420, July 15, 1075, 75-2TPD 38;

International Harvester Compan B-181455. Janua.ry 30, 1075, 75-1
TPD #7; Decatur-wa ayne, Inc., ﬁ-lalsss October.9, 1974, 74-2 CPD
200; Aeros ace Amencajnc.. %4 comp. Gen. 161 (1874), 74-2 CPD
130;: Chiarles Kenf. B -18077L, August 7, 1974, 74-2 CPD 84; B-178885,
Novem er -173070 December 7, 1972; B-171858,
Novemher 15. 1971- B-154650 August 12, 1964- 42 .Comp. Gen. 493
(1963), and that the defanlted contractor may be disrsgarded as a

source of supply. See B-175482, May 10, 1872; B-171636, January 17,
1072; B-165884, May 28, 1989; ¥;-159575, August 31, 10686,

These decisions' vwere based on~the premine that the dr:faulted
contractor would be liable for and would ultimateiy, fund the repro-
curement costs in excess of the defaulted contract price. We under-
stand, however, that excess costs are recovered from defaulted con-
tractors in a relatively small number of cases (primarily ag a result
of insolvency or bankruptcy) and {i.at repurchase;contracts, mcluding
the excess costs thereof, more often than not involve the expenditure
of appropriated funds. In any event, those decisions-wére never
meant to unply that contracting officials are free to proceed in wha.t-

ever manner they, see f{t when awarding a reprocurement contract.
In.Charles Kent, Bupra, we pointed out while "considerable latitude
is given the contrac ing officer * * * hig actions must be reasonable
in deciding:what form the relet contract should take. ‘and must be
¢onsistent with his duty to ritigate damages.' See also B-175482, : ]
supra, Furthermore, it has been held that when Jormal ndvertxemg :
procedures are utilized in connection with a reprocurement, the
Government "has the obligation to maintair: the integrity of the biddmg
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system hy applylng the regulations relevant to that r-ocedure. "' Royal -
Pioneer Fi'zer Box Mnnufacturlng Co., Inc,, ASBCA No, 130588, Apr
pplicabl? procurement regulations also provide
that rf-purchuel lghall be at as reasorable a price as practicable con-
sidering the quantity required by the Government and the time within

which the supplies or services are required.” ASPR § 8-602,t 1976 ed. );
Federal Procurement{ Regulations (FPR) § 1-8, 602-6 (1864 ed).

What we glean from these decisions and provmions is the* while
the statuiory requirement that contracts be let after competitive bid-

‘ding is not applicable to reprccurementa, gsee 42 Corip, Gen. 483,

supra, once the contracting ofiicer decides that it is appropriate to
com.nct a new competition for the reprocurement, he may not auto-
matica.lly eyclude the Jdefaulted contractor from that competttion nor
chbome to ignore the regulatory provisions applicable to competitive
procurements. Our prior cases stating that the defauited contractor
could be-‘disregarded as a source of supply cither arose out of & .
proper sole-source reprocurement. B-175482, supra, or essentially
were predicated on the nonrespmaibﬂity of the defaulted contractor
for the repurchase contract. See, e.g., B-171636, supra; B-165884,

supra,

. Responsibﬂity determnationa. however, may not be made in
adviance of the receipt of a bid’ or. proposal. See in this, regard.
C R

Plattsburgh Laundg& and Dﬁ ‘Cleanin ArtiCleaners I5 aundry,
Omp. } (T phs -

: we pointed oul that
an’ agencv's deliberate ret‘usal "6‘furnish a copy of a\solicxtatior toa
would-be bidder "was an igxprope:r and’ premature nobreﬂponsibility
determination, !! We have alag notec that, defsylt is ofly one factor to
be considered in determining résponsibility, jSte B-165884,8upra,
and cases cited therein, Moreoyer," ‘the ’boa.rds of contract’ appeal?s
do not regard.a defaulted contractor ds perige nom eaponsi'ble for the
reproctirement, contract, see Churchill Chemical Cor ration, GSECA
Nos. 4321, 4322, ~4348. 4359, 8nuary - » 318;
Woodrow P. Hudson A/b/a‘San Die Concrete Dzs >o=al, ASBCA No.

. October 7,7 and cases c ed therein,
and we have exnr"ssly uphPld award to r. defauitad contractor on the
repurchase contract aftar the contractor was determined to be
responsible.. See R,H, Pines Corporation, 54 Comp. Gen, 853
{1975), ""s-1 CPD 274,

The fact that the defaulted contractor has a right to be solicited,
however. does not necessarily entitle hira to have his low bid or offer
congsidered for award. The right is limited by the long established
rule that a repurchase contract may not be awarded to the default~d
contractor at a price greater than the terminated contract price,
because this would be tantamount to modification of the existing contract
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without considerction. See Vilcanite Pox"tl'e'nd 'Cemmi ‘C0. v. United

States, 74 Ct. Cl. 692 (IF92); F & H Manufacturing Corporation,
B-182172, Mey 4, 1976, 76-1 CPD 207; Allléd Neaearch %slochtel.

Inc.. supra; R. Pines Corporation, Bu ra; Western Fi’nmeng. Inc.,
ecemBar 10, 1074, gi 2CP

eCA ur- fayne; Iﬁc..

eupra. Aeroapace America, Inc., supra; -171359, supra; B~186884,
supra; 27 comp, Gen, 343 (I927); 011 Compan %
185'21 June 9, 1972. 72-2 BCA 8520; ews Corp., ASBCA
No. 5722 August 31, 1960, 60-2 BCA_m'T

Turning to the'facts of this case, we find that while PRB was
entitled to compete for this procurement, it was not entitled to have.
its late oiffer cmsider;ed. In'the’ ﬁrst place, although the coriract-
ing officer failéd‘to solicit PRR, ,the procurement was, duly synop-
sized in the Commerds Business Daily snd we believe therefor
that PRBawas on notice of the pending repurnhase despite the con-
tracting offi cer's fmlure to molicit a px-opoaal frowi it. See'Soutk-
édutern Cerbonies!'Inc., B-187476, Novelibver 12, 1676, T8-7 CED

408; Del Norte.Technolugy,” Inc,, B-18?318 January 27, 1875, 76-1
CPD 353; see also Scoll, ra ¢8, Incor ra.ted, 54 Comp. Gen, 873

(1875), 75-T CPD 302, Secondly, s offer was at a price in
excess of the defaulted contract piice, thereby preciuding its

acceptance in any event,

- o’ so concluding, we have considered PRB's contention that
"thergovernment had a duty to consxde - [its] offer in mitigatio:} of
damages'' notwithstanding the higher offered price. PRB staies
that it will "vigorously contest" both the validity of the termination
for defallt and the excess cost assessment before the Armed Ser-
vices Board of Contract Appeals, aid urges that ;this Office "take
into congideration' various Board dedisions regarding the Govérn-
ment's duty to- mitigate damages. PRB particularly refers to Wear
Ever Shower Curtain Corporation, GSBCA No. 4360, December 18,
1975, ., which PHB atates stands for the proposi-
tion ”that the mere fa'-t that a defaulted contractor bid on the repur-
chage at a price aigher than that of the defaulted ‘contract wa3 not a
tasis for rejection of that:hid in meeting ‘the Government'e duty to
mltigate damages, " and which contains dlcta to the effect that 'a
quasi-reformntion of the original contract reeult:lng from the
acceptance of the defaulted contractor's higher price "cotild have
been avoided by assertion of the Government's righ* to excess
reprocurement costs under the defaulted contract.” In thiu‘regard,
PRB asserts that the Government could withhold or set off against
amounts due under the »eprocurement coatract the differenca
between the reprocurement price and the original price '"so that
the net amount actuaily paid to the defaulted contractor would be
no higher than the original terminated contract nrice. "

c., ASBCA No.
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The question nf whether the Government met its duty to
mitigate damages in this case is a matter for resolution by the
Board pursuant to the Disputes clause of the defaulte(! contract.
Kaufman De Dell Printing, Inc., B-186168, April 8, 1878, 76-1
CPD 255; International Fﬁrveafer Company, supra. We cannot
agree, however, ve heen proper lor the Govern-
ment to accept PRP'e otfer at a price higher than those contained
in the defaulted contract. While it may be poasible to cortractually
provide th.t acreptence of a defaulted contractor's higher priced
offrr will not operate as a modification of the defaulted contract
(2 matter on which we express no opinion at this ttme). no such
provision was ‘contained in the original PRB contract, in the
repurchase solicitation, or in PRB's offer in response thereto.
Thus, under well-establish \d Government contract principles,
accepta.nce ‘of PRB's offer woild have 1égally constituted a mod-

“ itication of tho original contract,’ notwithltanding any accompany-
i ing:asserticn by the Governinent’o! its right to’excess reprocure-
mert costs. Moreover. the Government's set-off rights are
'limited by the Agsignment of Claiice Act of 1940, ap sirended,
31U,8.C, ‘203, 41 U.5,C,'15 (1870), which would preclude the
Government's setting off excess costs in the event of & valid
nsmgnment 'of the repurchage contract to 2 financing inatitution.
. Although PRB argues that thc ''no met off'’ provisions of the Act
would not apply to the repurchase coatract, because ‘''the rules
regarding tha r Rurchase solicitatidn arc different than would
: normally apply, " we are aware of no authority supporting the
i proposition that the Act does not apply to repurchase contracts.
)
I
i
|

In light of the above, the protest is denied. To the extent
that our prior decisions are inconsistent with this decision, they
are modifie:! in accordance with the views expressed herein.

Deputy’ ComptrolleKGeneral
of the United States






