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[Avard of Contract for the Development of a Randbook on P=iority
Service to the Elderly). B-187¢25. June 15, 1977. 5 pp.

Decision re: Kirs-hner Associates, Inc.; by Robert 7, Keller,
Acting Comptroller General,

Issue Area: Federal Procurement of Goods and Services (1900).

Contact: Office of the General Counsel: Procurement Lawvw I,

Budget Punction: General Government: Other General Government
(806; ,

Organization Concerned: Department of Health, Rducation, and
Welfare; Community Researclh Applications, Inc,

Authority: ®B-181845 (1974) . B-179065 (19743 . B-186513 (197?7). 55
Comp. Gen. 1111, 52 Comp. Gen. 161.

"he protester alleged that the successful offeror
misrapresented in its best and final oifer the facts concerning
its proposed staff and that the award was eventnally made on the
basis of price. The evaluation of th~ successful offeror's
proposed kev personnel, even though changed after the award, vas
not objectlonable since the pames were subnitted in good faith
by the contractor and with the consent of the respective
individuals. The awvard selection, among proposals essentially
equal technically, based on price or cost cannot be regarded as
prejudicial tc the protester where the successful offeror was
higher technically and lower in cost. The prctest was denied.
(Author/ScC)
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~F FiILE: B-187625 DATE: June 135, 1977
0
O MATTER OF: Kirschner Associstes, Inc.
o
o CIGEST:
1. Evsluation of offeror's propoted ke  personrel, even though
] changed after avard, is rot oblectiocnable since 2ames were

- submittad in zood feith by contractor and with . 1sent of
1 respective indiviiusls.

2, Award selectinn, among proposals esseatially aqual technlcally,
bassd on price or coat cannot be regarded as prejudiciai to
protaster whers succesaful offeror wcs higher techaically
and lower in cost.

. , . oy ‘
The Department of Health, !dLE;*ion. and Welfrre (AEW) . ¢sued ruquest
for proposals (RFP):No. 105-76-3122 for the develoyment of 2’ ‘handbook
o priority service o the elderly. The policitation assigned 55 points
to soundness of approach and expertiss in service areas and 3C points
to persorirel, Each ufferor was requiyved to identify the personuel
proposed for each aection of the handbook.

Couminity Researih Applications, Inc. (CRA), the successful
offeror, rejuested anc obtained a change in two of the seven key
personnel involved after award. The change was accomplished in
conformity with clause 21 "Key Personnel™ in the geneval provisions
of the comntract. It reads:

_ "Where 'key personnel' have been identified in

| this contract, it has been determined'that such named

' parsonnel are necessary for the succeasful performance
of the work underthis contract; and the Centractor
agrees to assign auch persoanel to the performance
of the work under' this contract, and shull not reassign
or remove any of them without the consent of the Contract-
ing Officer. Wbanever, for any reason, oneu or more of the

‘ aforementioned personnel is unavailable for assignment for

i work under the contract, the Contractor shall immediately
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gotify the Contracting Officer to that effect and
shall, subject to the approval of the Contracting
Officer without formal modification to the contract,
replace such parsonnel with persommel of substantially
equal ability aind qualifications."

Kirschner Associates, Inc. (Kirachner), protested the change in
personnel alleging that CRA misreprasanted the facts concerning its
proposed staff in the best and final offer. Additicually, Tirachrer
complains that award was aveztually uwade on the basis of price mnot-
withstanding the technical supearicxity of Kirschner's provosal and
that CRA proposed a legser level of effort which accounts for the
difference in estimatec costs.

CRA in ita best aud final offer :zevised part of its propcesal bdy
changing aome of its key persounel. TIn tanis regerd CRA s:ated:

"The resumes attached reprcsent individuals
who have had considarable experience in their
respective aresa, hive been intarviewsd by CRA
for the job, and have agresd to join!CRA for the
dvration of contrast activities. Euch of them
has been nade aware of the number of days re-
quired to complete the work, the salary
offered for their position, and the conditions
of work at CRA."

One of the propzsed staff members, who sulisequently was not
available for the pro’ect, states he had agreed that CRA could submit
his resume, Further, he states:

"The submission of my name by CRA was in good faith,
based on my meeting with the Dras. Holmes. Only after
accepting an employment contract elsewhere did I devline
to finslize an agreement with CR ."

The othar proposed staff member has indicated that he will be available
to work on the project. However, certain tasks would be delegated tu a
research assistant, who under his direction would "search for citatioms,
obtain copies of naterials needed and do graphics and illustrations for
the wanual,'” The coantracting cfficer has reviewed the natter and is i
confident that the individual will be available to properly accomplish
his portion of the handbook.
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HBW accepted CRA's proposal at ‘face value concarning key personnel,
Ve ttco'nilc that, as set forth by tha court in Kudolph ¥, Matser &
Ausociates, Inc. v. Waraer, JA8 F. Supp. 991 (M.D, Fla. 19/2), where
in *H. courss of a nllotil'dd procurement, an sgency evaluatss a
propolal based on an offeror's proposed use of certain resourcea (key
saploysas) which the offeror neither contractually controls nor has
an informul commitment regzarding its use, the evaluz:ion is "patently
{rrational.”

However, we do not beliave that un nfferor must in every instance
have contractual relationships with key employees, subcontractors, atc.
Howaver, .for those eaployees, subcontracto s, etc., to b~ considered
in the evaluation of the offeror's proposal absent such . contraztual
relationship, the agency must reasonably he assured that the aployee,
subcontrartor, e:c.. is firmly comitted to the offeror. See Pro-

amying Methods, GTE'‘Informstion’ Sys.ems, Inc., B--1B1845, December 12,
1574. ;2-2 CPD 331, J/his is especially true where the consideration
of the factor fa quey; éion may be determinative of award. Serv-Air, Inc.,
l-179065 April 22, 1974, 74-1 CPD 206, We do not believe that an
oitnror s mere proposed.use of a ccrtuin person or subcontractor con-
ltitutel such a comituent. ‘Irdeed, if this was all that was required,
there wuuld be no way to preclude ar. offeror from proposing en icpres-
sive array of employees and/or subcontractors, to be evaluated or. thac
basis, and puarhaps receive award, even where the peraona or comranies
proyosed had never coumitted themselves to the offeror and had ne
iutention. of doiag weo. .

Tha case at ‘hand is easily distinguighed forn Matzer, supra. In
that de¢zigion, the court no:ed that the siccessful 'ntfezos was essentially
a ™broker" submitting reaumes over a several-year ;eriod from persons
looking for work. It would not appear that in the :its. case the
succeasful offeror had contacted the perscns whose 1causmes it submitted
to ascertain their willingnaege to participzte in tha coutr ict work.
Indeed, one of the personnel proposed was deceased.

Harc,naa staced . larlier, the kay personnel uhose names wete sub-
nitted by the successful offeror, while without employment agreements,
had indicdted their: willingness for eubirission of ;heir resumes. After
lvuxd,,ona individual accepted an employnent contract elsewhere rather
thea ifnalize an ugwenment with CRA. The olhar 1ndiv1dua1 ‘under quegtion
is in fact working on the project, although not as an employee. The
distinction ¥irschner atteupts to make between an employee or subaon-
tractor is at best atrained. In its beat and .final offer CRA indi-
cated only that the individuals would "join CRA for the duration of
the contract activities." CRA did not state that these individuals
would be hired as employees, as conterded by Kirschner. Furth~r, the
AFP did no! require a statement of commitment from persoas not presently
exployed by the offerors. See I System, Inc., B-186513, January 27,
1977, 77-1 CPD 65. .

“w -3-
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Bescd on the lbtﬂ., the submigoion of tha indivicua) resumss
was done in good faith. The fact that after sward kay pursconel
ware changed doas nct lead to tho conclusion that submittal of the
resunes vas a misrapresentation. In fact, ths contract pruvision
quoted above anticipated that exac” event happening,

Kirschner protests tha award on two addition:l bases: (1) CmA
proposed a leazar level of effort and (7) award vas made on the
basin of price notwithstarding the tectnical supariority of Kirschnar,

Tha record reflects that CRA nof. only proposed a higher level
of effort than Kirachner bHut achieved a higher score.

The technical evaluation of the threa offerors was:

Natiounal Council on the Aging, Inec. 77.25
CRA 74.75
Kirschner 74.50

Due to the minoxr differences in evaluation poiut scores, all three
proposals were considered to be of equal technical marit. Award was
made to CRA on the basis of the lowest estimated cost. It 1s weil
settled that where an agency regarde proposale as essentially equal
tachnically, cost or price may become tne determinative facter, Grey

Adver! i )ing, Inc., 55 Comp. G:n. 1111 (1976), 76-1 CED 325. Consequently,

an avard selection based on cost difference cannot be regardad as
prejudicial to Kirschner,

Howaver, we note that the RFF failed to indicate the telntive
weight of cost as an evaluation fgctor. The failure of the RFP to
indicate the relative importance of price is contrary to sound procure-
ment policy which requires that offerors be edvised of the evaluation
factors to be used and their relative importance. 52 Comp. Gen. 161
(1972). By separate letter wc are advising HEW of the deficiency and
recomaending that stepu be taken to preclude a recurrencs,

After the agency raport was submitted to our Office, Kirschner
raised an-.dditional basis of protest concerning yet another individual
in CRA's proposal. Contrury to the protester's allegation, the in-
dividual is not one of the seven key personnel but rather one of the
five axperis in the legal services area to be interviewed by CRA. 1In
this regard, the Scope uf Work under Task 2 in the RFP provided:
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HAMMM - The comtractor
1 provide the project officer with a list of
five expsrts in each of the seven service areas.
AocA will review and, if necessary, modify the liast.

The contructor rhall then arrange to meat with at
leaat four of the axperts ia each area. » & &'

Of the. five legal service sxperts CRA proposed, oaly one was approved.
AcA, then, supplied CxA the nsme of four raplacements, includiig the
individual in queation. This procudure was fully consiatent with the
provisions in the 3cope of Work.

Although Kirschner proposed the same individual aa one of its

kay personnei, the individual was well known to AoA prior to

Xirechner's proposal as he had done considerable work for AcA in the
past sevaral years. It should alsc be ‘noted that AoA requasted CRA
to use the individual in an expert capacity as opprsed to Kirschner's
proposed use as ons of ita seven key persomnel, .

Aczordingly, the protaat ia denfed.
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