
RELE~SEU 

Director, C'laims Division 

Clairo.s of Sel:'g-e.ant First Class  
USA, Reti~-ed, • (B-187713) 

Retutned herewith is ClaittJ,S Division file Z-1067245 and a copy 
of decision B-187113, dated today, s.ustaining the disallowance of · 
the subject member's claims for increased aetive duty basic pay and 
retired pay, and mileage allowance foT use of a privately owned 
vehicle, and $UStaining the ~enial or his request for waiver of 
erroneous payments of TetiTed pay~ 

As is 8tated in the decision, the tne.~ber•s claim for proficiency 
pay presented in his September 6, 1976. lette:r should be developed by 
the Claims Piviaion and a settlement is.sued to him. 
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DECISION 
o.c. 20548 

FILE: lJ-187581 DATE: JAN 6 1977 

MATTER OF: 

DIGEST: Cl~t~ of ~r.-wif-0 $Uardi~n of ~inor 
childrert of decea&ad me~b~r for 
6 month•' de•th gratuity may not b~ 
alloved sin.ell'. r~tords show tlut 
~e~ber r~me~ri~d and w~~ ap~ar~ntly 
~urwiv~d by spouse who. alttioagb 
~h~ n•v~r fil~d clni~ and h~~ not 
b•en located, ~s tha only eligible 
benefici~ry ~nder 10 u.s.c. 1477(a)(1) 
(1970). ttowevet, if guardian can 
•~ow. that rne.mlar had. no tifHHJtH.'! on 
date of death, or th~t bia spouse 
di~d before h~r claim W~3 batre6 
01 u.s.c. 7la. (Sut>P· v. 11975)L 
then fuTtb~r conaideT•tion ia te bG 
giv~~ the au•rdian's claio. 

This 4Ction ls in rs5pouse to a lett~T fTo~ 
~ addres~cd to S~n&t~r li~n~y X. 

Jack9on 1 ~tiCeived by him on Au1U$t 26, 1976; and for­
~•r.d~d· t~ our Of!ic~ for ~&?lY. co~eerning 

entitl~w~nt to ~eceiv~, as gu~rdian, 
the 6 ~ontba' death ar~tuity doe in the eese of the 
l~t~ $taff Se~geant t USAF, 

, -who di~d Aug1;1..et 17t 196~. That lotter, :f.n 
effect, con~titute$ 3n 4PP~•l fro~ a $cttlem~nt d~t~d 
July 26, 1972. by the t~ansportation and Clai~~ Divl-
3ion of th!* Office (no~ Claim~ Pivision), <li~sl1ovin$ 

- <:.l.a:bn en bGifaalf of th~ ~inor nbildX"e.n 
of the ~~c~4s~d aember f oT the T~ason th&t tb~y did 
not q~slify as the livins 8~Tvivor bi9hest on the lint 
co~teined in th~ pto•isioft~ of law gbv~~nins paymeut 
ot the ~ratuity (10 tJ.j)~C. 1477(!!). (1970))V.--

, the l:~~ord rtbowo that" the member. and 
were anrried and.th~t tvo childreG V$ra born of that 
union.. tt ~hous f~rth~r. that· was 
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B-187581 

di"VOrc~d fro111. the member on Januatt 5, l968• and ·WU 
ewarde4 tbe custody of their ~wo children. Vollowin~ 
tho ~•mber's death, a m~rriage certificate vae found 
•mone his ~ff~Ct$ which showed that h~ mArried a 
vo111an. nam.-ed on Mar~h 23, 1968. 

The record also shows tba.t 'th.4a Air 'Fot"ce. has 
n~ith~r ~ecei~ed a cl•im for the death arat~ity from 

not nas it been able to loc~te he~. In the 
meantime (June 1972)~ submitt~a a claim 
f~r th~ death gratuity ~a the le~•l .. nueedian ~f her 
t1fo sons. 

Payment of the 6 months' d~atb gtftt~ity is g~v­
et'ned by 10 U.S. C ~ 14 77 (19 70)~htcb prov1.des in 
p11rtt 

~(a) A d~atb 1ratuity payable 
upon th~ death of • per~on c,v4red hy 
section 1475 or 1476 of this. title 
ehall b~ p~id to ~r for the living suT­
vivor highest on the following list; 

1
' (1) H:is surviving 

lll>OUBe. 

"(2). Dis children, ns. 
~rsacribed by eub~ection (b), 
in eq~9l sh~resk" 

Ba&ed on tho$~ provi~ions, the Cl«ims D1Yi$iQD 
d~ter11<ined - tll·at W!,!S the elfa·!'ble· benef!· 
ciary fo .. r:· th~. p11ymen t of the 6 lll-entb.s'. d•ath g.ratui ty 
a• ~he me•berta $Utyiviug spouse~· Althou~h the Cl~ims 
1)1y.fdot\ not.$d 1 ·~bsence, . 
elat11 vu denied on the b.1utie tha-t in ot"d&r to pr.oteet 
c,he· interest of the GovernmentJ it h~d to proceed on 
the asen.t'll\pti.C>n that the m.e.mbet 's spa.use V.ft• ~live 

256 

until the fae·t of her death was 0stablhhfld or jlJdi~ 
cially det•rm.ined by Q court. of ~etent juriadiction. 
Se~ in thi• co-nne.ction, .5-136723. Se:ptember 11, 195.S. 
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J ... 187581 

Thu•• 1a aotb.i-uJ o( rece>-t-d :.~o eho'ff t.kat 
vaa -not: m.arl'i•d to tba me!llbt1: itt. the 4at•r1of 

hi• d•&th, O·T th•t· •ha died aub11eqtie-at to- t~at ~•r-riage 
'1.or has · · p-resented ua vi.th- u1y · •uc:b •vi,.. 
d•nce. lf evidence ••n.b~· p~~se~t•4 to •ho~ ~h•t 

wa• not 111n•2tied te tte m.embe.r 011 th.e 4•te 
of ld.• 4•a.th,- tb.•n e~n•idet•tiou of the chilo11en'• 
cla.1.- -oay b.e given oti tlut bsai11.; tt how~ve:t. th~ 
evide11ee l)ra•id~d rel• t•s to· tbe ¢ea.th of 
tb.•n 1ucb claim a.l!I ___ maly ha•a tindet' 
10 U. s. C. 14 77-Yi• •ubj e4lt to the provits.:~n•- o-f tbe 
ba'tring .•ct. That •c.t, -which

1 
u p~ese.~tly codified as 

ll tJ.S.C, 71• (Su·pp, v. 197.5)<prov1ch11t~i11 p.ertinent 
pu·t: 

". (1) Ev-ery claim nt: deiund •. * •· 
agQin~t th~ Unitea Statas cogni1abl~ by 
th• General Accounting Of £ice ~ * * 
~h•ll b• fo~evar barred unless 1uch ~lai• 
* ~ • ehall b$ reeci~~d·in aaid office 
yfchta 6 year8 after th6 date such claiR 
ttiet·accrued ~ • *·" 

clAim, at ~uxvivin~ epouae, acqrued 
on ~u1u•t 17. 1969. No clai~ has been received fro~ 
b•r prior to Auguat 17, 197~* th~ eiKth anniYerG~ry 
of th• ~•~beT 1 8 daatb; ther•Core~ if i~ 
aU.~•ti tqday, . her cle.ill!, !e forever barr.ed. 

- olaia on beh~lf Qf ebe a•~eased ~-~­
b•r' • childr•n could accr1,1~ only as e a.uco•s•·or to 

· interest u~on het death; tb•Te beins no 
i-ic.bt to pay11ent to the childrett if -·--.- waa 
his vldov and °J'em.ains al:ive. Therefore. i! evi4enc• 
1• pr•••nted th4t died frior to August 11, 
1975 (thi d~ta hor right to claim ~as extittguiah•d), 
th•ft tbt• Of£1c~ co~ld give f~rtb~r conaid~ration to 

cl,3illl. 

Accordingly. in th~ ab11ence of ~ueh e-..iden.ce, 
there 1• ~o l~gal baais upon vhich 
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fi-1875~1 

claim may be $llowed ~ud the action taken by our 
Clnims Division is ~ustained. 

: ~,' RELLEfl. 

f~~-t:t' 1 Coi-np tro ller General 
·· of the United ~t~te~ 
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