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" Claims of Sergeant First Class
- USA, Retired, ~ (B-187713)

Returned herewith is Claims Division file 2-1067245 and a copy
of decision B-187713, dated today, sustaining the disallowance of
the subject member's claims for increased active duty basie pay and
retired pay, and mileage allowance for use of a privately owned
vehicle, and sustaining the denial of his request for waiver of
erroneous payments of vetired pay.

As i3 stated in the decision, the member's claim for proficiency
pay presented in his Saptember 6, 1976. letter should be developed by
the Claimg Division and a settlement issued to him,
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THE COVMPTROLLER GENERAL
OF THE UNITED STATES
WASHINGTON, D.C. 20548

DECISION

EILE: $-187581 DATE: JAN 6 17

MATTER OF: guardlan

DIGEST: ¢lafwm of ex-wife guardisn of minar
ehildren of decernesd menbar for
6 months' death gratuity wmay not bhs
alloved since racords show that
menmbar rewsrried and wss spparently
survived by sponse who, although
site never filed clain and has not
bean located, 18 the only eligibie
benefictary under 10 U.3.C., 1477(a){1)
(1970). Bowever, 1f guardian can
show that menber had no #pouse on
date of death, oy that his mpouse
died Lefore har clalm was barred
¢31 U.5.C. 71la (Supp. V, 2,375)),
then furxther congidevation 48 te he
given the gusrdisn’s claim,

This action fs 4u ragsponss to a letter fron
, addrpased to Senrator Heary .
Jackson, received by him on August 2%, 1476, and for-
warded to oux Offiece for reply, comcerning
entitlement to receive, =3 guardlan,
the 6 montha’' desth gratuity dus 4n the caese of the
" late Btaff Sergesat v UBAF,

, who died Auguet 17, 1969. That letter, in
sffact, constitutes an appeal from 2 settlement dated
July 26, 1872, by che Transportarion znd Claims Divi-
slon of this 0ffice (now Clafms Division), disallowing

" ¢lalm on befialf of the minor childraen
of the decerased member for the reason thet they did
not quslify 25 the living surviveor highest on the 1iat
conteined in the proviefons of lav governing paymant
ot the gratuvicy (10 ¥.8.C, L477(=) (1279))4

The racord shove that ¢the mapber and
were married and that two childreu were born of that
union, It shows further thak vag
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B-187581

divorced frowm the membey on January 5, 1968, and. was
avarded the custody of thelr two c¢hildren., Following
the menber’'s death, 2 marriage certiflcate was found
among his offecte which showed that ha married a
vonan named on March 23, 1968, ‘

The record also shows that the Aly Force has
nefther recaived a elaim for the desth gratulty fron
nor has it been able teo locste her. In the

meantime (June 1872), suhmitted 2 claila
for the death gratulty &8 the legal guavrdian of her
two s0nY. .

Payment of the 6 months' death gratuity is gov-
erned by 10 U,8.C. 1477 (1970)k/§hich provides in
pavtt . . .

“(a) A death pratuity payable
upon the desth of a person covered by
section 1475 er 14786 of this title
shall be paid to or for the living asur-
vivor highest on the following list:

Y{1Y His surviving
spouse. '

¥(2). ¥is children, as
prescribed by subseection (b),
in equel shares.” .

Fased on those provisionsg, the Claims Division
deterxined that ) was the eligidle benefi-
clary for the payment of the & months' daath gratuity
as the member's surviving spouse, Although the CTlaims
Divigion notad ' ‘gbsence, 5 o
elain was denied on the basis that in order te protect
the interest of the Governmssot, 1t had to proceed on
the assumption that the member’s spouse was slive
until the faet of her death was established or judi-
cinlly deteymined by a ¢ourt.of,§ngetent juriadiction.
$ee in this conmection, B5-13672%% September 11, 1958,
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Thers is mothing of record te show that

was not married to the membar at the datdref
his désth, or that :he died subreguent to that marriage
not has *  presented us with any such évi-
dence. 1If evidence e¢an be presentad to show that
: was vot married te he membér on the date
of his desth, then consideration of the children’s
clatim may be given on that basis, If hoewévex, the

svidenee provided relates to the death of ’
then such claim as ney have undey

10 U.5.C. 1477¥4is subjest te the providions of the
barring sct. That sct, which, ptaaently pedified as

31 U.8.¢, 71s (Bupp. V, 1975] provideu in pettinent
part!

“(1) Every claim or demand & & &
against the United States cognizable by
the General Accounting Office * * %
shall be forever barred unless such elain
* & * sahall be received in sald office
within 6 years after the date such clain
firat accerued * W % 7 '

elain, as surviving spousa, accrued
on August 17, 1969. No claim has besn received from
ber prior to August 17, 197%, the sixth suniversary
of the membor's death; therefore, 1if , ia
alive today, her claim le forever barred,
claim on behalf of the deceased mem-
ber's ghildren e¢ould accrue only =3 a sucesssor to
" 4interest upou her death, there being no

right to payment to the childrem 1if . _ _ was
tis widov and remains alive, Therefore, 1f avidence
is pressnted that died prioxr to August 17,

1975 (the date her right to claim was axtinguished),
then this O0ffice could give £nrther connideration te
) Clﬂ’-mn

Accordingly, in the absence of such evidance,
there is oo legal basis upoun vhieh




claim may be sllowed and the ametien taken by our
Claiws Division is sustainsad.

T . KELLEW

?§ﬁﬁﬁﬂx Comptroller General
of the United Jtates






