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[Allegation of Improper Purchase of Hdspital Room Furniture].
B-187552, Juiy 21, 1977. 7 pp.

Decisicn re: Borg-Waricry Health Froducts, Inc.; by Robert P,
Keller, Deputy Comptrcllexr General,

Issue Area., rederal Procurement of Gno2ds and Services (1900).

Contact: Office of the Gemeral Couusel: Procurement Lavw II,

Sudget Punction: General Government: Other General Governuent
(806) .

Organization Concerned: Department of the Aray: Walter Reed Army
Medical Center; Joerns Purniture Co. ,

Authority: 41 C.P.R. 01C-26.408-5, B-186057 (1970} .

The protester contended that a purchase of hospitul
roon furnitvze by the Army vas invalia. The agency's order tronm
a Federal Supply Schedule contractor was valid even though the
contractor had listed its equipment under special itenm
cateqories which inaccurately described thae contractor's
equipment. The selected contractor's listed prices were unt
higher than those of any other contractnrs whose items met the
Government's n=eds. The agency's orders based on quote( prices
vhich were lower than those in the Tsderal Supply Schedule
catalog were not iamproper. (Author/SC)
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FILE: 3-187552 DATE: July 21, 1977

MATTER QOF: Burg-Warner Health Products, Inc.

QIGESY.

1. Agency'as ordar from Federal Supply Schedule contractor
is valid even though contractor had listed its equip-
ment under sparial item categories inaccurately describ-
ing cuntractor's equipment,

2. Contractor's listing of its equipment under special item
categories inaccurately describing contractor's equipment
does not render contractor's Federal Supply Schedule
multiple award‘contract invalid. Intent of such listiag
is only to 1deut1fy, ag closely as practicable to industry
practice, comparable items of the particular commodity
in order to provide init{al guidance to the user agency
as to what contractors sre available to supply which.
commedities. PFurthermore, none of the categories under
which equipment:could ba listad accurately desciibed con-
tractor's equipmant thus forcing the contractor to choose,
in effact, betwoan two equally inaccurate categories.

3. The fact that on¢ conLractor chose to list its equipment
under a special itam category in irs Fadaral °upply Schedule
price list which lnaccurately deacribed contractor's equip-
ment and which caused evaluating agancy to assume incorrectly
that contractor's equipment would not meet its winimum
needs does not affect another contraitor's FSS contract,
or orders placed thereunder, where the other contractor
listed its essentially identical equipment under an
incorrect category which affectively allowed its equip-
ment to be evaluated,

% . :

4. Federal Supply Schedule contractor's prices werea evaluated
as lower than thoie contained in the FS3 countractor's catalog
because of the céntractor's attempted price reductiorns. Even
assuming that the applicable prices were those listad in the
contractor’'s catalog, agency's orders based .on the lower
prices are not improper, because contractor's listed prices
have not been shown to be highker than those of any other con-
tractors whogse itema met the Governments neads.
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5.  Agency's evaluation of F3S contractor's equipment need not
take into account deductions in contractor's schedule .
prices for lower priced accessories which are not offered
by the contractor.

6. Allegation that Federal Supply Schedule contractor's
equipment does not meet specified minimum safety vequire-
ments is a matter of contract administration whera con-
tractor has taken no exception to such requirements.

Borg-Warner Health Products, Inc. (Borg-Warner) has protested
tiue Army's purchase of hospital room furnituire (electric and
wanual beds and overbed tables) from Joarns Furniture Company
(Joerns) under Delivery Order DADA 15-76-P-R060. The delivery
order was issued by salter Reed Army Medlcal Center (WRAMC)
under the General Services Administration's {GSA) Federal Supply
Schedule (PSS) co.:ract GS-008-01118. Borg-Warner contends that
the purcinase iz invalid becausn: (1) Joerna listed itself incorrectly
on the FSS from which WRAMC made its purchase; (2) Joerns improperly
reduced its price in vioclation of the terms of 1ts FSS contract: (3)
Borg-Warner offered lower priced items responasive to WRAMC's minipum
needs; and (4) Joern's electric bed does not meet the solicitation's
electyical safetry requiraments.

Borg~Warner's first ground of protest is that Joerns listed
its man-—+l and electric beds under tha wrong category on the F£SS
and thereby rmisrepresented its equipmeat., Specifically, the
schedule calls for electric and manual beds, respectivaly, with
head and footbuards removable without tools, whereas only the
keadboards of the Joern's beds 1listed under the applicable FS3
are removable without tocls.

We askeJ GSA to commant on Borg-Warner's allegation. GSA
explained that when the schedule was established no specific category
was designated for beds with hzadboards that were removable without
tools but footboards that wevre not. This placed bidders manufacturing
sucn items in the position of chooaing between two categories neither
of which accurately described their produc:s. ‘Moreover, it is GSA's
position that for medical reasons the supplier, which chooses to list its
bads with Laidboards removable without tools and Ffxed footboar]n under
a category Gescribing beds with both headboards and footboards removable
without tools,chobses the category where such beds beat fit.  GSA states
that, more importantly, the intent of the item description in a
multiple award schedule is to identify, as closely as practicable,
comparable items of the particular commadity in order to providae
initial guidence to the user agency as to what contractors are
available to supply which commodities. See FPR § 101-26.408.1.
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Aluo, CSA notes that to the extent that Joerns manual bedr appearad
in ‘the wrong category, that is an erior solely with regard to an
sc.:essory (footboards removable without tools) and does not go to
the subject matter or affec: tha validity of the FSS contract ot
the 'IAMC purchase order. We see no reason to disagree with GSA's
vietrs in the matter,

In this regard, we note Borg-Warner's contention that at least
one of Jaerna' compatitors, namely Foster Hard, l/ated its equip-
ment under the FSS to ita detriment. The consequence of Foster
Hard's representation that its equipment could cnly be claesified
as baving ronramoveble head and footboards, was i:s exclusion
from consideration. even though itz headboards w!re. in fact,
removable without too’s. The fact is that noither Zixrm could
list ite aequipment in categories accurately deac'lbing it. Ik
is also rerortad thai Foster Hard had no FSS contrpnt at tha time
award was made, since Foster Hard's con:raut,expired cn July 31,
1976, whereas award to Joerns was made on Sép'tember 30, 1976, undcr
a subsequent ochedule. Morecver, .if’ ‘there had been a clear under-
standing prior to Juiy-31, 1976 between Foster Hard and the Arny

‘rhrt Foster Hard offered a headboatd removabla:without tools, the

Aruy is of the view that Foster Hard's bed would have been unaccept-
able for the reasom that, when raigsed to its maximur haight, the
bed was two inches too low to meat WRAMC's minimun needs.

The gecond groumd of protest concerns what Bor: Warner
characterizes as a "limited price reduction offer” wnde by Joerns.
In that regard Borg-Warner 'is referring to two laetters dated
Auguat’ 9, 1976 and August 30, 1976 addressed to GSA, FS58, National
Furniture Center, which stated in pertineat part:

"August 9, 1976

® ® * * *

"Re: Contract # GS-005-01118

* * * * *
. ' L] \t-.

"Relating to our letters of July 29, and July 26
T am gubmitting revised prices relating to pend-
ing projects requeasting affectiveneas for a
period of 60 days from data,"

Il
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(The August 30, 1976 letter werely added furniture groupings chat
had been omitted from the August 2 lattar.,) There follcwed pricas

on all of the items listed in Joerns' catalog submitted pursuant to
its FSS contract effective August 1, 1976. Appareutly, GS/. accepted
these prices on Auguat 16 and Sepuenber 9, 1976. tespectivaly. The
large majordty of these so called ' ‘raductions” were reall, not
reductions at all, but merely rcstntad tha prices of Joerns' then
effective catalog. In the instait casea only the prices of aide rails
and casters were involved iu the vttempr«d price reductions. Accord-
ing to Berg-Wermar, this "lixited.price caduction’is the only legal
interpr:tation that can be given Juer.is’ letters of August.9, and
August 30, 1976. Moreovar, Borg-Harner arguas .jat, eaven chough

FSS contractors may offer price reductions pursuant to the '"Price
Reduction” clause (41 C.F.R. § 101-26,.%08-5 (1976)). it argucs that
the affect of allowing offerors to raduce their pricea while a
particular purchase is pending constitutes an auction which should

" not be allowed.

The "Prize Reduction” clause in question states in partinent
part as follows:

"66. PRICC REDUCTIONS

'lApplicatle to eacl solicitation, contract, and
resulting Federal Supply Schedule involving nultiple
awards.) {a) Reductions to commarcial customers and
Federal agencies,

"(1) 1f, afcer thc date of the offer, the Contractor
{1) changes any of the pricing doéumeats or ralated
digcounts which were offered to and used by the
Government to ercablish the prices in this contract
or ({i) sells wuy suppliaes, aquipment, or sarvices
covered by this contract at ¢ price below that in
any of the above referenced pricing documents so as
to reduce any price within the applicable maxinun
order limitation to any custower, an equivnlent
price reduction shall apply tr this centract for
the duration of the contract pariod or until the
price 1g further reduced, excépt for temporary
price reductions. For purposes of this paragraph,
any method by which the price is effectively.
reducad shall constitute a price reduction providad
that temporary or promotional price reductiona shall
be made available to the Zontracting Officer under
the save terms and conditions as to other customers,
except that in lieu‘uvf accepting bonus goods, the
Contractor's cost of such goods shall be deducted
from the contract price.'
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In Microcom Corporation, B-186057, November 8, 1976, 76~2
CPD 385 we stated thnt the purpose of this clayuse is to insure
that the Goverrment raceives the benefit of any general price

_reduction that may occur during the PSS contract pericd. Altnough

it may be the case that in certain inatances supplieras may engage
in compatitiva bidding for a particular order, we beliave that
requiring those prices for the entire F5S contract period is a
wifficienc deterrent to prevent abuses. Moreover, we kee the
rlaugse as a reasonable means to achieve the result envisioned

by GS& in using the "Price Reduction" clause, which is to place
the Governmentc in & preferred cuatomer atatus.

Regarding Borg-Warner's argument that Joerns' price reduction
was limited to sixty days and, therefore, could not be accepted
by GSA, we again muat note that unier the "Price Reduction" clause
ne off.r by the scller cr acceptaice by the Government is contemplated.
Price changes sre effacted unilaterally by the seller, and if they
constitute a price reduciicn, then the Government is entitled to
that reduction for the contract perind. Iu the instant case the
sixty-day periocd appears to be a "Government only'", temporary
price reduction which GSA asserts is at variance with the '"Price
Reductiou"” clause. That portion of the clausea states in pertinent
Part that:

"For the purpose of this paragraph, any method by
which the price ip effectivily reduced shali con-
stitute a price reduction: Provided, that temporary
or profiotional price reductions shall be made avail-
able to the Contracting Officer under the same terms
and conditions as to other customera. * # A"

GSA interprets the proviso to mesn that temporary or promotional
»sTice reductions are those which are publicized to the contractor's
customers and of which the Government is only an incidental beneficiary.
Thus GSA believes that the apparent "Government only" tamporary price
reduction would have no effect under the "Price Reduction" clause.
Borg-Warner argues, however, that GSA had no authority to disregard
such time limitations and extend Joerns' "limited" price reduction
offer over the léugth-of the contrart. GSA argues that it does

not matter whether Jcerns' "Limited" price reduction had any legal
effact, because there has now been a salae, and, regardless of any
attempted pricz reductions, GSA must now hold Joerns to all gale
prices that were lower than Joerns FSS catalog prices.

Be that as ft may, Borg—Whrner has not shown how it or any

other supplier was prejudiced by Joerns having ita equipment
evaluated at priceslower than its listed prices. The discounted
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price at wihich Joernas' equipment is listed based on its 1977
catalog prices amcunted to $475,246, whereas it was Avaluated

at $472,648. Eirher price is lower than any proper evaluation

of Borg-Warners pxices (as discussed below). Accordingly, we do
not find that Joerns' atiemptad price reduction and the conse-
quenses thereof are, of themsalves, sufficient bases for upsetting
the puichase from Joerns.

Next, Borg-Warner contends that jt offered the lowest priced
beds meeting the Government's minimum necds. 7his contention is
supported by a number of arguments advanced by Borg-~Warner both
with respec: to the price of its equipment as compared to Joerns'
and what Borg-Warner argues is the Army's improper rejection of
Borg-Warner's most price competitive electric beds.

Regarding Borg-Warner's argument that it offered the lowest
priced beds, Borg-Warner concedes that, withou. adjustment to its
or Joerns' prices, Joerns apparently offered lower priced beds to
meet the Government's stated requirements. Borg-Wairner argues,
however, that certain downward adjustments to its prices and
upward adjustments to Joerns' prices are neceasary. Firat, in
order properly to compara Joerns' bed with Borg-Warner's higher
priced bed, Juverns' prices need to ba increased to reflact what
Borg-Warner views as WRAMC's requirement for the more expensive
plastic laminate in lieu of Joerns' vinyl laminate finighes on
the head and footboards. Moreover, Porg-Warner argues that the
price of Joe:ns' beds should be evalucted in such a way as to
negate the $24,000 advantage accruing to Joerns' esvaluated price
when the Army decided that full length safety sides would suffice
instead of twice as many half—length safaty gides. Assuming no
other adjustments, Borg-Warner's price for its higher priced bed
with "gplit" or half-length sides would have been evaluated as
approximately $523,831 whereas Joe-ns' price using half-length
sides would have been evaluated as approximately $520,601.
Because Jonrns' price for safety gldes on the whole is signifi-
cantly more than is Borg-ﬂarner 8, reducing the nux'::cT cof safety

sidss by half lowaered Joerrs' price by $48,043 but Borg-Warner 8
only by $24,011, hence Jozrns' "$24,00." advantnge." In our view
it is axiomatic that the Governrant's miniuum needs are the sole
criterion under which Federal Supply Schedule prices must bs
evaluated. MicrocomL supra. Accordingly, we agree with the *
contracting officer that, as Latween Joorns' modei 9660 (electric)
and 9300 (mznual) beds and Borg-Warner's Model 4 (electric) and
Model 13 (manual) beds, Joerns' beds were the lower priced.

Borg~Warner's second-argument in this regard assumes no
adjustments to Joerns' price of $472,648, but is based on the
concept that certain deductions in price must be applied ‘to
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Borg-Warner's Model 7 (electric) and its Hodel 13 (manual) beds,
which, when applied, result not only in a more favorable compari_ 1.
to Jaern-‘ beds but in Borg-Warner's price being lower, These
deductions, premised on Borg-Warner's supnlying vinyl laminate as
opposed to plastic lam: nate head and footboard panels in its Model
7 and Model 13 beds, would allow WRAMC to deduct, inter alia,
$11,475.04 ($14,343,86 lass 20X discount) from Borg-warner 8
evalua:ed price of $476,879.88 (which is a price that assumes,

for the sake of argument, thatall other deductions which were
advanced by Borg-Warnar ara proper for consideration), Evaluated
in this way, Barg-Warn:r's price would be $7,000 lowar than Joerns'.
As the Army correctly points out, however, Borg-Warner does not
offar vinyl laminate head and footboards in ite FSS contract and,
therefore, it cannot be the basis for svaluating the price of
Borg-warner 8 beda. Accordingly we nead not decide whether the
Arny properly rejecced Borg-Warner's Model 7 bed as unacceptable.

Finally, Borg-Warner has alleged that Joerns' electric bed
does not meet certain minimum electrical safety stundards as
specified in the schedule contract Joerna, in our view, has
taken no exception to any such rdéquiremr—ts, and, therefore its
FSS contract is valid on 1its face, Whather, in fact, the bads meat
the requirements is a matter of contract administration and will
not be conaidered hera.

Accordingly, the protest is denied.

Deputy Comd‘fjgfé:}%%tiggr

of tha United Statea





