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FILE: B-18Y35Y DATE: Qctober 26, 1977 !

MATTER QF: Asaoci ced General Cor.tractors of Massachusetts,

Inc, and uonst-uction Industries of Massachudsetts,

Inc.; Perint Corporation and King Erectors, Inc., .
DIGEBT: A Joint Ventuce i

'GAO will not consider complaints filed sgainast contract
sward action by grantee pursuant tc Urhan Mass Transpor-
tation Administration grant where matter is before court
of competent jurisdiction and couri has not expressed
particular interest in GAD's views.

Wame

. .n“ﬂpril 1977 the Hassachusett{{Bay Transportatioa .
Auttior{ty" (MBTA) issued an 1nv1tation for bids for M3TA Contract
No. . SH-lOl(R) for neneral transit construction of ‘the South Cove
Tunnel in Boston, The con‘t*uction is being coiducted pursuant
to an 80 percent grant awaried by the Urban Mass Transit Admin-
istration (UMTA},  United States Department of Trensportation. !
under’ the Urban Mase Transportation Act, 49 U,S.C. § 1601- 161\ |
(1970 Supp. Y). The tontract for the project contains a special -

"Minority Contracter Participation Provision" (special provision)
setting forth 4 30 percent goal for subcontracting to minority-
owned busincsses, At

, On May 31, 1977, Associated General Contractors nf
Massachusetts, Inc, and Conetruction Industries of Hassachusetts,
Inc, (AGC/CIM) reinstated an esatlier complaint filed in this
Office regarding the affirmativn action requirements for minority
contracter participation contained tn the MBTA contract. AGC/CIM
asserts that the special provision 1= inconsistent with basic
principles of Federal procurement lhw because a bidder cannot
objectively ddtermine whether he uas complied with the provision
and hecause the prcvigion unduly restricts cowpetition,

. Bids were opened ud June 14 1977; the low bid was submitted
by Perini Corporation und King Erectors, Inc., A Joint Venture
(Perini-King). However, Perini-King's bid was rejected by the MBTA -
as nonresponsive and, on July 27, 1977, MBTA awarded tl.> contract
to Peter Kiewit Sons' Company, the second low bidder, subject to
UMTA approval. UMTA granted its approval on .fuly 28, 1977, On




B-187359

;
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July 28, 1977, Perini-{ing filed a comriaint in this Office
against MBTA's action, alleging that its bid was rejocted for
unsound subjective reasons, that the special provision was
applied unfairly, and that the award to Pe“er Kiewit Sons'
Company was pre-detormined

AGC/CIM and Perini-King filed reparate civil actinmns,
C.A, Nos, 76-2992-M and 77-2340-F, respcoctively, in the United
States District Court for the Distrior of Massachusettz request-
ing that the court declare the speclal provision to be uncon-
ztitutional Perini- King% action.also requests that the court
determine that the special provision is unreasonably restrictive
of competition and that award of the contract to the second low
bidder violated the standards of competitive bidding.

dueeg FE has long been the policy of our Office noq to decide
matters where the material issues are before a court of com-
petent jurisdiction unless the couit exprestes an interest in
receiving nur views. BY Comp. Gen, 706 (1973); Cublc Westerr:
Data,'Inc,, B~-189578, August 2, 1977, 77 -2 CPD 78; Soverign

Construction Company,- Ltd: City of Philadél: hia, B- 185874,

March 8, 1977, 77-1 CPD 168. We believe the court action filed
by Perini-King encompasses the raterial issues raised by the
complaints. Moroovcr, although we have bnén advised by letter
dated August. 23, 1977, that the court has "no objection to this
investigation /oy our Offioe/.continuing while this case is
active in * * % court," we do not think thiz indicates any
particular interest by the court in receiving our views,

Accordingly, w. will take no further action on the matter,
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