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-4 ~~M ATTE R CIF: Asso'cisced Ceneral Corntractors of Marosachusettal
C:> Inc.' *nd C'oonstruction Industrles of Massachuaettst

Inc.; PerLin Corporation and King Erectoraq inc.,
DIGEST: A Joint Venture

CA6 ~rtllnot consider complaints filed against contract
sward action by T'rantee pursuant ao Urhn Mass Tianspor-
'Lation Administraition grant where matter ia before court
of competent jurisdiction and court has not expresied
particular intetest in GAO's VIcw.E

I'kntpril 1977, the Hassaahuset6(jBayTranspdtatioi
AuthoriYtQ'4BTA) issued an invitafhon for bids for MBTA Contract
No. SW-101t(R) for ?eneral transdt construction of the South Cove
Tunnel in Boston3' The cor&Zi LJction is being couducted pursuant
to an 80 percent grant-awaktded by the Urban Mass Transit Admin-
litratlon (UMTAj,XUnited States Department of Transportation.
under' the Urban Masp Trat'sportaeion Act, 49 U.S.C. J 1601-161-K-
(1970 *Supj. 'J) The'''contract for the projeat contains a spec'ial
"Minority'Contractor Participation Provision" (special' provision)
setting forth a 30 percent goal for subcontracting to minority-
owned businesses.

On jay 31, 1977, Associated deneral Contractors rof
Massachusetts, Inc* and Construction Industries o`f Massachusetts,
Inc. (AuC/CIM) relnstated an earlie'r complaint filed in this
Office rsgarding the' affirmatiVly pcti.n re'quir'ements for minority
contrtator participation containedckn the MBTA contract. AGC/CIM
asserts that ale special provisoni inconsistent with basic
principles of Federal "procurement iw because a bidder cannot
objectively ditermine whether he :ias complied with the provision
and Iscause the prcvioion unduly'restricts cotcpetition.

OBids, were opened o0PJune 14: 1977; the low $id ias submitted
by Perini'Corporation and King Erectors, Inc., A Joint V'enture
(Perini-King). However, Perini-King's bid was rejected-by the MBTA
au nonres[ponsive and, on July'-7, 1977, MBTA awarded ti., contract
to Peter Kiewit. Sons' Company, the second low bidder, subject to
UNTA approval. UMTA granted its approval on July 28, 1977. On
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July 289 1977, Perini-King filed a complaint in this Office
against MBTA's action, alleging that its bid was rejacted for
un1ound subjective reasons, that the special provision was
applied unfairly, and that the award to Peter Kiewlt Sons'
Company was pre-determined.

AOC/CIM and Perimi-King filed separate civil actions,
C.A. Nos. 76-2992-M and 77-2340-F, re'opeativety, in the United
States District Court for the District of Massachusettz request-
ing that the court declare the special provision to be uncon-
stitutional. Perini-Kint's action also recuests that the court
determine that the special provisi6on is unreasonably restrictive
of competition and that award of the contract to the second low
bidder violated the standards of comipetitive bidding.

> ^ It has long been the. policy of our Office ho,1 to decide
watters where the utaterial issues are before "a court of com-
petent jurLsdictipn unless the court expresca''x' an interest in
receiving nur views.; '52 Comp. Gen. 706 (1973); CubitWesterr(
Data,'Ihc., B-189578, August 3, 1977, 77-2 CPD 7A; Sovarigp
Construction CompanyPLtd; City of Phiiad&'Jhia"B-185874,
March 8, 1977, 77-k CPD 168, We believe the court action filed
by Pedii-King,encompasses the mitaterial issues raised by the
complaints. Mo'reover, although we hive b4e!n adiised by letter
dated Augu'st 23. 1977, that the court has "no objeaCion to this
investigation ILy our Office! continuing while this case is
active in * * * court," we do not think this indicates any
particular interest by the court in receiving our views.

Accordingly, w. will take no further action on the mautter,

Paul G. Dembl g
General Counsel
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