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: 4 " MATTEAR OF: Ulysses, Incorporatad; Orlotronics Corporation

' ) DIGEST: .

! 1

: Although words "no bid" wera e;te:ed in lieu of prices
ok in initial bid submission, prii:s subsequently submitted
f by telegram were properly considerad as moaification of
: : uxisting bid rather than as unauthorized telegraphic bid.
. Moreovar, biddar's intention to be bound by terma of
lolicitntion L.: cleav mince bidder signed injtial bid
and completed a1l certifications anJ representations.
Facts are not diastiuguishable from sarlier decisions
vhere bidder was nllouud to add prices by telegram prior
to bid opening.

The lepaaate proteuta of Ulylncs, Incornora:ed end Orlotronica .
Corporation 1n connection with diffarent nolicitationa present the
! ' same issue for our considaration—whether a taelegram sent to the
Navy by H.N. Bailey & Associates (Bailey) constitutes a telegraphic
offer, wvhich i3 not authorized by the- solicitation, or merely a
modifi~ation of an existing offer, which is authorized. In each
r:ase avard has been withheld pendinz the decision of this Office.

: Inyitationkfur ‘-bida (IFB) N00383—76-B-0466 and N00383-76—B-0539
! were issued, raupectivaly. on June 30, 1976 and Jnly 27, 1976 _by
, the Navy Avisdan Supply Office, Fhiladelphia, Pennaylvania (Navy).

Each IFB galled ‘for unit prices on'various quantities of the product
sought, namely, ‘special cable assembly under IFB-0466 and oil

i ;sampling kite under TFR-0539. At the July 30, 1976 bid opening

: ‘of 1FB-0466, and agnin at the Augusr 27, 1976 bid opening of IFB-
0539, it wasa dis*overed 'that Balley's aigned -and otherwise properly
oxncuted bid. subaisnion codtained the handwricten notation "no bid"
in each of, the apacea provided for the listinz of unit prices.

* Prior to anch bid opening, ‘however, the Navy received from Bailey

i a-telegraphic rﬁquest that itc "* ®* * bid be revised * * *" to

| 1nc1ude unit prices contained therein. Each telegram contained

' a listing of all unit prices for the particular IFB that it refer-
enced. The Navy considered these telegraphed unit prices and, in

‘ both instances, Bailey was found by the Navy to be the ionw raspon-~

| aive and reaponsible bidder.
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Ulysses, protesting in connectioca with IFE--0466, and
Orlotronics, protesting under IFB-0539, contend thit the
method of bidding utilized vy Baileycontravonss Faragraph 5(b)
of Standsrd Form (SF) 33A, which was cor.tained ip both solicita-
tions. That clause advised bidders that:

" (b) Telegraphic offers will not b. conli'ored
unless -authorigzed by the rolicitation; hcwcver.
offers may be modified by telegraphic motice,
provided such notice is received prior tn the
hour and date specified for receipt.* & &"

Since no such authoriration was contained in aither of the
solicitationa, it is asserted by the protestars that the
telegram from Bailey cannot be regarded as a modification
of its bid because no prior bid existed which could be
modified.

In this conneﬂtion. both protestars nctempt to’ diatinguish
two earlier decisions of our Office, 39 Comp. Gen. 163, (1959)
and B~16013i, October 7, 1966 which are citad b~ the Navy, from
the facta of this case. In 39 Comp. Gen. "163 the low bidder
omitted prices on some of the linc iteus in his {nicinlwqub-
mission but forwarded the mipsing prices to the agency by rele-

.gram prior to bid opening. In B-160131, the bidder submitceu an

otherwise properly completed solicitation but for the fact that
al! btid prices had been onittvd. . These pticeu vere- lupplied by
telagran received by the agency: prior to bid opeuing. Bach of
these molicitations containno at claune cquivnlent to Para;rnph
S5(b) of SF 33A. Neither aolicitation authorized’ telegraphtc
bids or offers. Both dew‘aions held 'that the telegrnn received
prior to bid opening waa to be viewed as a modificatiou. Specif-
ically, we pointed out that the word "bid” (then appearing in
place of the word "offar' in the clause authorizing telegraphic
modifications) had reference to the bid document itself as distir -
guished from the bid details such as price, quantity, discount,
and delivery terms included therein. We stated that:

Y& £ % the- fornal bid documént mny be modified
prinr to opening by telegraphic noticc in. any
particular even though it 'may g_praaent qhota~
tions on items not theretofore bid upon, provided
such modification is otherwise responsive to the
invitstion. ~ * *" 39 Comy. Gen. 163, supra,

at 164 (emphasis aided).
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Furthnr. in 3-160131, ougra va cited thiu lenguuge in holding that
the absence of bid pricc- in the initial bid submission did not
prevant a telegram vhich quoted prices from being considerad

as 8 bid modification. Contyg B-163575, Mey 17, 1968: but ses
B-163575, July 12, 1968.

' The protelterl contend that the inltlnt cage iy disti--
guishahie on the ground that the worde "no bid" were used by
Bailey in ite initial submission. It is asserted that since

r.ese word: ware used no further comsideration should have

been given to Bailey s tid,

. We see no dietinction\hctwecn ‘the ‘{nstant case and the
prior cases. The purpolo ‘ the prchinition egninst telegraitin
bida is to prevent. coneidere ion of a bid not sc-ompenied by
the formsl bid document. See’B-116567, Acghst 26,1953, . Here,
us - in the two cases cited above, fornaJ bid docuneuts ware
submitted by Bailey, even though bid prices were not included
tharein. The fact that Bailey inserted the notation 'no bid"
does not althr the situation. In our opinion the prohibition
l'linnt telcgraphie bide does not apply.

The proteutera mnke the further aiguuenL that Beiley has
not bound 1tself to the tetms aid conditions of the IFEE. Thay
urgue that Bailey il not bound b\ the terms of the initial
subxiissions because by insarting ‘the notatior. "ao bid" it
negated ‘any obligation. Specifically, in the case of IFB-0539,
Hheto Bailey's: teﬁ:gran atnted hnt all ternn and conditions
3 :he aolicitetiun Temain unchenged. Orlo:ronica argues that
Bailey cffectivalv 'has "freed. itself crom any cbligation tn
conply with the verious requirements of the IFB, by clearly
stating * % #* thet ‘its aubmisaion was to ba regcrded as no
bid. The later telegram meraly added a price. and Jid not
contravene the wording of the IVB, previously submitted,
relieving itself of the obligacion to compiy with &1l other
requirements of the IFB."

We do not agtae witn'this argument.: As tha Nevy notes,
Balley aigned the formal bid documents cnd‘conpleted all
certifications and repreuentntions. By doing so,Bailey offered
" % * % to furnish any.or, all items ‘upon, which prices are
offercd % % ® " Sec Standard Form 33, Solicitation, Offer, and

Awazd. When Bailey's telegraphic bid modificacions are cead
together with its initial bid submissions, it is clear that the
biddor intended to be bound to all the terms and conditions of
theae solicitatiors.
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Accordingly, the protests are d‘ni.d.

: | Deputy COlpl:ro].l&' $ 4

: ; of the Untrad Statas






