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Decision re: Wayzetta M, Hoffman; by Robert F, Keller, Deputy
Comptroller General.

Issue Area: Personnel Management and Compensation: Compensation
(305) ,

Contact: Office of the General Counsel: Civilian Personnel,

Budget Punction: General Governyent: Central Personnel
Management (405).,

ocrganization Concerned: Department of the Navy: Alaneda Naval
Air Station, CA\.

Authority: Back Pay Act (5 U.S.C. %596).. (P.L. BU4- 59u- 70 stat.
291). 5 U.8.C, 1107{a). 5 C.P.F,.550.803, 5 C,F,R. 351,90"
et seq. 42 FPed. Reg, 16125, NAVCOMPT Instruction 7310.5.
SECNAV Notice (December 23, 1957). Navy Couptroller's
Manual, para. 035127, United States v, Testan, Docket No,
74-753, 44 0.5.L.W., 4245,

An appeal vas made to the disallowance of an(elployen's
claia for saved pay and backpay incident to a grade reduction in
1964. The reduction was necessitated by a lack of funds,
vitiating saved pay claim, The Ci7il Service Comaission held
that the eaployee's appeal of reduction 9 vears earlier was
untieely. There was no backpay entitlement since no "appropriate
authority" determined reduction was uajustified. The prior
disallovance of the claim vas affirmel. (Author/DJN)
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THE COMPTROLLER GENERAL

i~ DECISION CF THE UNITED STATES
| WABHINGTON, D.C. 20548
P
O
. n FILE: B-187221 DATE: June 21, 1977
o MATTER OF: Wayzetta M. Hoffman - Saved pay and backpay
‘ DIGEST: 1. Employee reduced in grr-e in a 1964

reduction in force at the Alameda
Naval Air Station i3 not entitled to
saved pay under 5 U,S,C, § 1107(a)
! /1953) since the reduction in force
was necessitated bjr a lack of funds.
The evidence presented does not support
employee's contention that her position
was not funded by the Naval Air Station,
but by the Bureau of Medicine &a.d
| Surgery, which allegedly did not exper-
f ience a shortage of funds,

2, Wheére the Civil Service Commission
held employee s appeal from reduction-
In-force action 9 years earller untimely
and refused to entertain that appeal,
employee is not entitled to backpay for
reduction in grade incident to reduction
in forcp since there has been no deter-
mination by the "appropriate authority, '
as required by 5 U.S.C, § 5596 (1970),
that her reduction in pay was the result
of an'unjustified or unwarranted person-
nel action,

This decuion is in response fo an appeal by Wayzetta M,
Hoffman from Claims Division Settlement Certificate No. Z-2446660,
December 8, 1971, which disallowed her claim for saved pay,
backpay. and step increases, Based on the record submitted, we
are unable to isoldte a separate: issue relatmg to Miss Hoffman's
entitlement to any particular step increase and, therefore,
agsume that this part of her claim refers to those step increases
to which she would be entitled incident to any backpay entitiement
which she may have under 5 U.S.C. ¢ 5596 (1970),

Miss ﬂoffman s claim for saved pa v arises from the elimination
of her GS-6, step 7, clerk position witn the Medical Department,
Alameda Naval Air Station, incident to a reduction in force. With
the elimination of that position on January 27, 1964, Miss Hoffman
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was assigned to the position of Stock Control Clerk, GS-5, step 10.
By letter dated Y« ‘ruary 5, 1871, she questicned the fact that she

was not'paid saved pay incident to lier grade reduction. As a basis
for her ciaim for such pay, Miss Hoffman cited the Act of June 18,
1956, Pub, L. B4-594, 70 Stat, 291,

Settlement Certificate No, 2-2446660, December 8, -1971, denied
Miss Hoffman's claim for saved pay, explaining that at the date of
the reduction-in-force action the saved pay authority had been amended
to provide saved pay for employees excluding, among others, those
whose reductions in grade were effected in a reduction in force due
to lack of funds and that ihe 1964 reduction in force at the Alameda
Naval Air Station had been necessitated by just such a lack of funds.
As in effect on January 27, 1964, section 1107(a) of t:tle 5, United
States Code (1958 edition), provided:

''§ 1107. Preservatior. of basic compensation in
down-grading actions.

'(a) Persons reduced in grade after June 17, 1958,

"'Subject to the limitation contained in subsection
(c) of this section, each officer or employee
subject to this chapter--

* * % o *

"(3) whose reduction in.grade is not or was
not caused by a demotion for personal cause, is
not or was not at his own request, is not or was
not effected in a reduction in force due to lack
of funds or curtailment of work and, with respect
to each temporary promotion occurring on or
after September 21, 1961, is not a condition of
his temporary promotion to a higher grade;

* * * * *

shall be entitled, as of the effective date of such
reduction in grade or as of the first day of the
first pay period which begins after August 23,
1958, whichever is later, unless or until he is
entitled to receive basic compensation at a higher
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rate by reason of the operation’ of this chapter, or
until the expiration of a period of two years
immediately t'ollowi.ng the effective date of such
reduction in grade or immediately following the
firat day of such first pay period, as applic able,

to receive the rate; f bagic compensation to which
he was entitled immediiatel prior to such reduction
in grade * * *, "

In appealmg ‘from the Claims Division settlersent, Miss Hoffman
‘akes the positivn that she is noneilieless ¢ntitled to backpay since her
salary was iiot funded by the Alameda Naval 'Air Station, but was the
relponsibi]ity of the Bureau'of Medicine and Surgery. In support of
this position she has forwarded a copy of NAVCOMPT Instruction
7310.5, May 29, 1956. She directs our attention to the following
language of that instruction-

'"b: Direct. ch g_rs. ;Di-rect charges applieﬁ.ble
to medicﬁ_—and dental {acilities will be accumulated
by expenditure acccuiit, or, by job order when
required below tne expenditu! e account level, ¥ * %
Direct charges normally will be accumulated under
the following

4;..

of civilian employees. inclﬁdmg contract phys icians,
involved in the, administration and operution of
medical facility. . The cost of medical and other
consumable supplies used in the adminiqtr ation

and operation of the medical facility.'

The above- quoted language appears to be merely an accounting
directive indicating that the pay of civilian employees is to be con-
sidered a direct charge for "Medical facilities, "

More in point is . subparagraph 5 of the inltruc non. mdicating that
the share of the maintenance and Operatmg costs related to care of
civilian employees is the fmancial respons;bility of’ the management
bureau and that the' plrtion related to care.of military personre! and
their denendents is the financial responsibilily of the Bureau of
Medicine and Surgery. While this language would suggest that certain
salary costs were once the responsibility of the Bureau of Medicine
and Surgery, that instruction was not in effect in 1864 at the time of

’
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)

Miss Hoffman 8 reduction in grade. On December 23, 1957, it was
cancelled by SECNAV Notice 5215, We have contacted the Office of
the Comptrolleér of the Bureau of Medicine and surgery and have been
advised that prior to 1957 some portion of the funding for medical
facilities ot Navy installations was in fact borne by the Bureau of
Medicine and Surgery, but that in 1957 funding responfibility was
shifted to the management bureaus, . In 1964, funding for the Medical
Department at the Alameda Naval Air Station was the responeibility
of the Bureau of Naval Weapons, as evidenced by the statement ¢on-
tained at paragraph 035127 of the Navy Comptroller's Manual, then
in effect, that "financial responsibility for all cost of operation and
maintenance of medical and dental facilities located at fj=ld activities
not under the management control of the Bureau of Med{:ine and
Surgery is placed, in the respective management bureaus, ' We under -
stand that this funding responsibility continuéd'into the early 1970s
when it was again shifted to the Bureau of Medicine and Surgery.
Based on this infor mation we are unable to ¢onclude that |

Miss Hoffman's reduction in'grade was the result of other than a
reduction in force due to lack'of funds. Under 5U.S.C. § 1107(a)

as in effect on January 27, 1964, she, therefore, is not entitled to
saved pay in connection with her reduction in grade, Qur Claims
Division's determination in this regard is sustained

The bagis fc .. 3 Hoffman B c:lairn for backpay is somewhat
unclear, The ri .« . ‘indicates that she feels the reduction-in-force
action that resu .« n her reduction!in'grade to GS-5, step 10, was
improper, but ti;>. s no Specific allegation as to the nature of that
impropriety. Our Claims Division, in, its Settlement Certificate of
December 8, 1971, advised Miss, Hoffman that the Back Pay Act as
codified at 5 U.S.C. § 5596 (1970) provides that when an adininis-
trative determination is made that an employee has undergone an
unjustified or unwarranted personnel action resulting’in a reduction
in his pay, he is entltled. upon eorrection of that action. to the pay
he would have received if the improper personnel action had not
occurred. As there had been no finding by appropriate authority
that the reduction -in-force action effecting her reduction in grade
constituted an unjustified or unwarranted personnel action,

Miss Hoffman's claim for backpay was denied.

Our Claims Division subseq ently advised Migs Hoffman's attorney
that the "appropriate anthority to make the necessary determination
under 5 U, S.C. § 5596 is the administrative agency and/or the Civil
Service Corrmission, and that further inquiry concerning the matter
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should be made to the, Civil Servlce Commission, Her attorney now
asserts that this Office has jriadiction to award backpay to

Miss Hoffman irideperndent ot‘ any determination by the Civil Service
Commission., His srargument is as follows:

"On December 8, 1871 you sought to disallow
the claim. No* on the basis of lack of jurisdiction,
which you now assert, but because you held it
unenforceable per se,

* * * * *

'"On November 14, 1872, * * * you for the first
time mentioned the 'appropriate authoruty', but
did not indicate who it is.

% * % %* *

"On February 13, 1974 you wrote claimant's
then attorney, continuing to assert your jurisdiction
in this matter,

"On April 23, 1974 you for the first time
treated the claim as a jurisdictional one.

"It seems completely unrealonable to assert,
after three years of negotiation and extended
correspondence, that'you are the wrong ‘person
to be talking to. . The United States Civil Service
Commission ruled only on the timeliness of the
appeal to it, .and that matier is still pending,

"Miss Hoffman's claim to you does not rest
directly upon any reduction in force' determination,
but upon her backpay, saved pay and step increase
entitlements. This is clearly within your
jurisdiction. f

The Back Pay Act authority of 5 U. S.C. §.5596 is remedml in
nature, providing a remedy for. wrongful reductions in grade, removals
and suspensione and other unjustified or unwarranted actions affecting
pay or allowances. See United States v. Testan, Docket No. 74-753,

44 U.S. L. W. 4245, decided by the Supreme Court on March 2, 1976,

- 5 -
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By its express terms it provides a remedy only when It bz otherwise

been deterrmined that the employee has suffered a reduction im pay as
the resvlt of an unjustified or unwarranted personnel actions

'"'(b) An emplyee of an agency who, on the bas|s
of an administrative determination or a timely appcal,
is found by appropriate authority under applicable
law or regulation to have undergone an unjustified
or unwarranted personnel action that has resulted
in the wiihdrawal or reduction of all or a part of the
pay, allowances, or differentials of the employee-~-

(1) #s entitled, on correction of the
personnel ac tion, to receive for the period
for which the personnel action was in effect
an.amount edual to all or any part of the pay,
allowances, or differentials, as applicable,
that the employee normally would have earned
during that period if the personnel action had
not occurred, less any amounts earned by
him through other employment during that
period; and

.. '2) for all purposes, is deemed to have
performed service for the agency during that
pericd, except tiiat the employee may not be
credited, under this section, leave in an
amourt that would cause the amount of 1eave
to his credit to exceed the maximum amount
of the leiwe authorized for the employee by
law or regulation,'

The Civil Service Commission regulations implementing the Back
Pay Act are published at 5 C.F, R. Part 550, subpart H amd , &8s
amended March 25, 1977, at Volume 42, page 16125 of the ¥Fe deral
Register, provides

'"§ 550,803 Deterrninir 7 entitlement.

'"(a) An unjustified or unwarranted personnel
action can only be corrected under the provisions
of section 5596 of title 5, United States Code, if
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it is found by appropriate authority that the
withdrawal, reduction, or denial of all or part of
the pay, allowance, or differential due an employee
was the clear and direct result of, and would not
have occurred, but for the unjustified or unwar-
ranted person.iel action,

‘(b) The requirement for an 'adm mietretive
determination' in section 5596 of title 5, United
States Code, is met when appropriate authority,
as defined in paragraph (d) of this section, finds
that an agenc; has taken a personnel action it was
prohibited from taking, has taken a personnel action
not authorized by law or regulation, or has not taken
a personnel action it‘was required to take. Such
determination shall always be in writing,

"(c) The requirement for a 'timely appeal!
referred to in section 5596 of titiz 5, United States
Code, is met when an employee or personal repre-
sentative‘initiates a claim to the Comptroller
General i‘or settlement of his or her claim against
the Government, or an appeel or grieyance under
an appeal or grievance syltem including appeal
procedures ‘included in a collective bargaining
agreement. and§that claim is acr'epted as timely
filed by the Comptroller Ceneral, or:that appeal
or grievance is accepted as timely filed by the
Government authority adm mistermg the appeal
or prievance system, or is found to be timely
filed by an appropriate authority, e.g., an
arbitrator, the Assistant Secretary of Labor for
Labor Management Relations or a court having
jurisdiction,

(d) . The 'appropriate authority' referred to in

: section 5596 of title 5, Uriféd'Statés Code, is..

| (1) a court having Jurisdiction. (2) “the Comptroller

' General; (3) the Civil! Service Commission, (4) an
administrative authority designated in Executive
Order 11491, as amended, or Executive Order 11636
(including a duly constituted grievance board); (5) the
head of the employing agency or an agency »fficial
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to whom corrective action authority is delegated;
or (6) an arbitrator mn binding arbitration casas,

"(e) A persoriﬁél action, to be unjustit‘ied‘dr
unwarranted, must be determined by an apprapriate
authority to be improper or erroneous on the hasis
of either substantive inerit or procedural defects,

'"(f) The requiremevt for 'orrection of the
personnel action' in s-'-'ction 5506 of title S5,
United States Code, is'inet when appropriate
authority, consistent with law, Executive order,
regulation, or collective bargaining agreement,
afier a review, makes or directs the correction
¢ an uniustified or unwarranted personnel
action, '

In the case of an emplovee who has suffered a reduction in pay
as the consequence of a “Pductmn-m-force action, the Civil Service
Commiss;on is the appropriate authority, having power to require
correction of the personnel action under ‘the procedures now set
forth at 5 C,I'. R. §§ 351,901, et seq, (1977) A similar procedure,
providing for timely appeals from reduction-in-force actions, was in
effect in 1964 when Miss Hoffman was reduced in grade.

By letter of Januar y 7, 1974, the Civil Sez vice Commission s
Board of Appeals and Review réfused to consider Miss Hoffman's
reduction-in-force appeal,. The basis for that appeal, initiated
9 years after ‘the actiori in question, was Miss Hoffman's contention
that she had submitted a timely appeal on December 6, 1963, to which
she received no response, evidencing the fact that her appeal had been
misplaced by the Civil ‘Service Commlssion 8 San Francis¢o Regional
Office, The Board of Appeals ard Réview found thatithe, San
Francisco Regional Ofﬁce hdd properly declined to consider
Miss Hoffman's 1973 appeal, predicatmg that determination on the
appellant's lack of diligence in pursuing the appeal. The Board thus
" held;

"4 = * The Board agrees with the Régional Office that
the lack of documentation or evi¢ ence of corres-
pondence between the appellant and the R2gional
Office prior to the present appeal is strong evidence
that the December 6, 1963, appeal was never in fact
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filed, Additionally, assuming that the appellant
learned in Dctober of 18964 that the Region had no

+ recoxd of her appeal, in the Board's judgment she
has submitted no satisfactory evidence as to why
she faile” ‘o pursue the exercise of her appeal rights
for approximately nine additional years, After due
consideration of all of the evidence, the Board of
Appeals and Review finds that since there is no
record of an earlier appeal and since the June 28,
1973, appeal is untimely by over nine and one-half
years, thc Regional Office properly declined to
accept the appeal, "

"'We understand from Miss Hoffman's attorney that the Board of Appeals

and Review's determination lias since been confirmed by the Civil
Service Commission,
4- f

‘Since there has been no determ*natxon by the Civis service
Commisgsion that Miss Hoffman's loss of pay due to her reduction in
grade was the result of an unjustified or unwarranted personnel action,
she is not entitled to backpay under 5 U,S,C. § 5596, The determi-
natinn by our Claims Division denying Miss Hoffman's claim for

backpay is therefore affirmed.

Deputy Comptroller eneral
of the United States
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