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THE COMPTROLLFEA GENEBRAL-Y

OF THE UNITED BTATEL

WASHINGTUON, D.Q, 20548

DECISION

FILE; B-187128 LATE: November 16, 1976

MATTVER OF: Applicd Materials, Inc.

DIBGEST:

1, Where offeror orally submitis firm fixed price
for amended RFQ work statement, protest
based on contention that such price was based
on mistake and that agency should have used
earlier list of prices submitted for obsolete
w-.rk statement is without merit,

2. Although proceduies applicahls to mistakes are
get forth in regulations pertaining only to formally
advertined procurements, the principles therein

* can be applied to negotiated procurement to extent
tirat they are notl inconsistnt with negotiation
procedures,

Applied Materials, Inc. (Applied) protests the award of a con-
tract under request for quotation (RFQ) 8-1-6-EC-04560 issued
by the Marghall Space Flight Center of the National Aeronautics
and 3pe, . Administration (NASA), The procurcement is for the
fabrication and delivery of cae expitaxial silicon deposition
system,

‘Applied alleges that pursuant to an oral request from NASA,
it submitted an oral price revision and that this revised price,
although accurately recorded by NASA, was the resuli of the
offeror's mistake. Applied states that it did not, in fact, intend
to change its origingl price and contends that NASA err- ‘anc’
permitting the correction of this mistake before awar after
notice of selection was mailed. '

The RFQ was issued on January 21, 1876 requesting proposals
and firm fixed price quotations by February 23 which rate was
later extended to March 5, " : proposal from Tempress Micro-
electronics (T2mprens) wae the only proposal received on time
but its price substantially exl:eeded the funds available to NASA
for this procurement. A proposal from Applied was received
ors March 8 and was accepted as being in the best interest of the
fiovernment under NASA's late proposal procedures,. NASA FR
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3.802-4(c). Because both proposals contained technical except-
lons and contingencies, oral discussions were held separately
with each of the offerors a’ter which gach was orally requested
2 confirm in writing its preseniation of the alternatives and
optional items discussed, Both'agrezd {o make such pubmittals
during the week of May 2 and Tempress submitted its confirma=-
tion on May 3, After four follow-up telephone calls to Applied,
& portlon of its submiital vvas received on June 1, A NASA tele-

gram gstablished June 11 ns the date for the receipt <f the remain-

der and Applied met thir deadline,

Recanse of the aliernatives and optional equipment still offered
by the proposals, neither provided a tofal firm fixed price, There-

fore, NASA restructured the work statement and by letter of June 25

requested from each offeror a firm fixed price quotation by July 9

with ro changes, cecatingencies or reservations with respect to the
revised work statement, The Tempress proposal, unconditionally

quoting a {irm fixed price of 184, 870, was received on July 7. 4

telegram from Applied received on July 12, promised ite proposal

Ly July 13, and it was received on July 14, The proposal made no
reference to price ana ihe technical proposal was in the form of

amendment to Applied's proposal of June 9, In response to NASA's
request, Applied ielephaned NASA on July 19 and queted its price -

as $195, 630,

On July 30, 'l‘erhpress was szlected for awayd and the notifica-~

iton to Applied that it was not Lhe successfnl offeror was mailed.
Later in the same day, Applicd telephoned to advise that the

$195, 630 price was in error dnd that its correct price was $178, 175,

This information was confirmed by letter received on August 2.
NASA refused to stop the award process to permit the corraction
and award was formally made to Tempress on August 6, Applied

made a timely protest to this Office stating that its July 14 proposal

revision did not alter the price of its originvl proposal and the pri =

ir the original proposal should have becn accepted by NASA for
evaluation purposes. '

The record indicates that at no time prisv to its telephcone o 11

of July 19 Jdid Applied ever submit « total fiom fixed price for the
specific items to be delivered, Its pirior submissio~s had be=n in

the nature of shopping lists {from whirh NASA could choose and then
add up the fixed unit prices for each gelected item to arrive at the

total price, The obvious intent of the vevised work statement and
NASA's letter of July 8 was to obtain an unconditional firm total

price fronm each offeror. That such a clarification was necessary

is illustrated by the fact that when Applizd totaled its own prices
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; for its verbal submittal, it apparently and aunilaterally made a

v raistake, It is well geitied that an offeroyr must demonstrate
affirmatively the merits of his propgosai and that he runs the

| risk of prorosal rejection if he fails to do so clearly. Kinton

) Corg_grai:ion, B~183105, June 16, 1975, 75«1 CPD 365, Wis
ciéar that Applied's, submiital did not afnrmn.twely demonstrate
either that the $178,175 was ihe firm fixed price for its original
proposal or for the final proposal,

Further, the Applied propoeal of June 9 was based on several
conditions which were not acceptable to NASA or consistént with
the requirements of the RFQ. For example, the RFQ called for
delivery of the entire system #O1, Hunisville, Alabama, whereas
fipplied's proposal provided for delivery of a powe unit FOB,
Sykesville, Maryland, The R¥Q required a two werit operator
training program, whereas Applied proposed a one week program
with the advice that additional training would be at additional
cost, The work stateraent was therefore revised and ¢ach
offeror requesied to submit its final firm fixed price, Under
'i . mese circumstances, it would have been improper for NASA

to have assumed that the June 9 price prevailed with regard to
, the July 14 proposal in the absence of a specific confirmation
i and aspecially after the oral transmittal of a new price on
, July 19,
|
)

Until Applied's telephone notification afier the rejection of
its propcsal had been malled, t':e contracting officer had no
reagon to suspect that an error had heen made, The price of
‘$105, 630 was in line with NASA's estimate and the other offer
: and not out of line with Applied's previous unit prices. There
; was, theirefore, no requirement that the contracting officer
| ' soek verification of the price prior 1o Applied's aliegation of
' miliatake, although sound procurement practices would require

that he seek written confirmation of the verbal quotation.

i Thereremains for resolution the question whether Applied
should bave heen permitied to correct its price to-below that of
Trmpress in view of the fact its notification of mistake arrived
at NASA hefore award bu} alter the formal rejection of Applied's
proposal had been mailed. We think not.

~  This Cificw s stated that although the specilfic procedarep
applicable to mistakes are set forth in those sections of the regu-
lations pertaining only to formally advertised procurements, tl
principles trerein can be applied to negotiated procurements to
the extent that they are nct Lticonegistent with the negotiation pro-
cedures. Autoclave Engincers, Inc., B-192895, May 29, 1¢ 70,
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75-1 CPD 325, In this regard, NASA PR 3, 805(2), which pro-
hibits advising one offeror before award as to the relation of
his price to those of his competiiors, must ke considered in

the light of the fact that the official notice of proposzl rejec-
tion had already been mailed by the time Applied teléphoned
NASA about its mistake. Further, NASA PR 2,406~3(a) states
that a determination permitting a bidder to correct his bid so
as to displace a lower acceptable bid shall not be made unless
the existence of the mistake and the bid actually intended are
ascertainable substantially from the invitation and the bid itself,
We do not belleve that the mistake alleged in thig ingtance and
t:e price actually intended can be clearly and convineingly ascer-
tained from the amended RFQ and the proposal and its revision,

Accordingly, the protest is denied.

- ‘ M; ks 1.

Deputy Comptroller General
of the United States
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