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MATTER OF: gonefietary of unpafd pay - DOD Military

Pay and Allowance Committee Aetion NHo. 527
PIGEST: e word "parson’ a8 uwsed in 10 ¥.5.C.
2771(a} should be construed similarly to
that word as usded in 5 U,8.C. 5582(b)
and, thus, may inelude & lagal entfity
other than a aatural person, Therefore,
an Army member's designation as benefi-
clary of his unpaid retired pay apon his
death of the United States Soldiers'
Home, a Government instrumentglity with
the power to accept dovatlons of money
or property, was a valid designation
undey 10 U.8.C. 2771(a) (1) and the Home's
claim may be allowed,

Thia action iz in response to a latter, dated July 22, 1976,
from the Assistant Secvetary of Defense {Comptroller), requesting
a decision on several questions concerning the mesning of the
word "person’ as used in 10 1,8.C. 2771(a)¥ (1970} in connection
with a beneficlary designated under that subsection to recelve
the smount due a deceased member of an armed force. The questions
are presented In Department of Defense Military Pay and Allowance
Committee Action No. 527 as follows:

"1, Does the word 'person’® as vsed in 10 U,8.C,
2771(a) in connection with a beneficiary desig-
natad under clause (1) of that subsection include
a legal entity other than a natural person?

"2, I1f the answer to question 1 is negative, are
designations of other than natural persons to be
eongidered invalid?

3. Tf the answer [to question] 2 is affirmative,
ave the-amounts due in such cases to be paid to
eligible nondesignated beneficiaries?”

The discussion in the Commiitee Action states that
Sergeant First Class NG //5/, Tetired

. o2 died _ fle had designated the United
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States Soldiers’ and Adrmen’s Fiome (Soldiers' Fomas) as beneficlapy
fuy arregrs ol retired pay due ab bhis death.

It i3 also stared chab a clatim submitted by the Aduministrative
Qfffcer of the Soldiers’ Howme was disallowed by the Claims Division
of this Office on grounds that due to the use of the word "liwiag'
in the atatute, the texrw "person’ may be conskbrued ouly o refer
to naturel peveons as distingunished from legal envitles and,
therefore, uwnder the statute, the Soldiers® Pome lacks the capag-
ity to receive the unpaid retirved pay of the deceased menber.

The view is expressed in the Committee Actipn that, by
contrast, it was coneluded in 52 Comp. Geo. 113Y{1972) that under
clsuse (6Nﬂof 10 U.8.C. 2771(a))the word berson’ ineludes corporate
entities as preferred creditors when given precadence pursmant to
applicable State laws of the decedent’s domlecile. Further, the
Compittee Action lndicates that sinee no construction was glven to
:he word 'person’ in subsection 2771(aY\with respect to the henefi-
elary designated under clause (1) Y the statutoxy interpretation
should be clarified as to whether a retivee may desipnate a
gharitable ovganization, dnstitution, stei, to recelve payment
of uwnpald retired pay due at his death or is limited In sueh
selection of a designated beneficiary to a natural person, The
comment 1s made that since such amount represents compensation
for past serviess, 1t seems that the member should have the ripght
to select other than a natural person as benefieclary to receive
the payment,

Subsgection 277l(affof title 10, United States Jode, provides
as follows:

"(a) In the settlement of the accounts of a
deceased member of the symed forees who dles after
December 31, 1955, an amount due from the armed
force of which he was a member shall be paid te
the perason highest on the following lilst Living
on the date of death:

“{1) Beneficiary desigpated by him in
writing to recelve such an amount, if the
designation s receilved, before the decensad
menber's death, at the place vamed in regula-
tlons Lo he prezcribed by tho Secretary
coneerned,
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¥{2) Surviving spouse.

"{3) Children and their descendants, by
repregentation.

"(4) Pather and mother in equal parts or,
if either is dead, the survivor.

"(5) Legal representative.

"{6) Person entitled under the law of the
domicile of the deceased membar.,” (Emphasis
added, )
jous®
Section 277115 derived from the act of July 12, 1955, ch. 328,

69 S¢tat, 295, which was enacted a8 a facility of payment statute for
disposition of the acerued but unpaid pay and allowances (including
retired pay) of a deceased member of an armed force. The legisla-
tive history of the 1955 act shows that its primary purpose was to
eliminate the problems avising under former provisions of law which
required the making of numerous determinations concerning the
validity of marriages, divorces, the legitimecy of children, ete.,
when settling the final accounts of deceased service personnel,
This purpose was effectively accomplished under the 1955 law by
permitting each menber of the Armed Forees to designate a banefi-
eglary or beneficiaries and providing for payment of the amount due
to such designated beneficieries. In regard to such provision it
is stated at page 3 of Report Ho. 670, Senate Cormittee on Armed
Services, 84th Cong., lst Sess., page 3 (1953), as follows:

"The aim of this bill is to permit the soldier
himgelf to designate a beneficiary for his final pay.
The measure in substance, by permitting a deslgnated
beneficiary, provides for a testamentary dispesition
by the serviceman of that part of his estate repre-
senting his final pay. This legislation would
therefore permit the gerviceman to wake his own
choice as to such beneficiary and at the same tine
relieve the General Accounting Office and the mili-
tary departments of congiderable administrative
burden and cost in eonnection with the settlement
of final-pay aceounts,” (Emnphasis added.)
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See also the similar statement inciuded in the House Commibtee on
rrued Services report on the bill which becmuwe Ehe 1955 act. H.R.
iep. Ho. 833, B4th Cong., lst Seas., page 2 (1935).

The legislative histvery of the 1935 aet also shows that 1ir
was patterned afteyr the provisions of the act of August 3, 1950, .
ch, 518, 64 Stat. 395 (presently codified as 5 U.5.C. 5581-5584))F
governing the settlement of accounts of deceased civilian
pmployees of the Government., Hecauss of the similarity of the
two acts wa have held that 2 uniform interpretgtion will be given
to them whenever possible. 52 Comp. Gen. 113,X115 (1972).

The clvilian statute seta out a list of those entitled c?#yf
noney due an employee at the date of death (5 U.5.C. 5582(b)),
gimilar to the list provided by 10 U.S.L. Z771{a) X ard provides
that such money shall be paid to the "person or pexsons surviving
at the date of death' in the order of precedence there provided.
The regulations implementing 5 U.S.C. 5581-5584fstate as follows
concerning who may be designated as a benefleclary thereundey

(4 C.P.R. 33.5(0)Y(1576)):

%k % ® An employee may designate any person
or persons as bemeficiary. 7The term 'person or
persons' as used in this part includes a legal
entity or the estate of the deceased employese.”

fThat provision of the regulations is f{u line with the
statement in the rules of coanstruction provided by 1 ¥.8.C. 1
(1970) that in determining the meaning of any act of Congress,
'unless the context indicatay otherwise™ the word "person’
inelades “covporations, companies, associatdons, firms, partuer-
anips, socleties, and jolnr stock cowpanies, as well as

individuals.”

While the words ‘living” as wsed in 10 U.$.C. 27?1(a2<and
“gurviving” as used in 5 $.5.0. 5582(h)Kcould be construed to
restrict the designation of beueficlaries under those statutes
to only natural persons, in view of the legislative purpose of

*

the statutes {to sllow the designation of beneficlariss of tha
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member's or employee's cholce similar to a testamentary digposition)

we do not bellieve such a Testricted constyuction to be in aceord
with the legislative intent. Compare 19 Comp. Gen. 2277{1339).
Ingtead, it 1z our view that the definition of the term 'pergson’
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provided in 4 C.7.2. 33,5(b) \supra, for civilian employees'
designations of beneficiaries is proper and a similar definicion
of that term is appropriate in construing 10 U.S8.C, 2771 (a) “f
Thus, payment may be made to such a designated "legal entity" in
axistence and capsble of receiving payment at the date of rhe mem-
ber's death. This view is consistent with the view expressed in
52 Comp, Gen. 113,;8118, supra, to the effect that when distribution
i3 to be made under clause (6) of section 2771{(s)%in accordance
with the law of the domicile of the deceased, the fact that an
otherwise proper distributee 1s a corporation would not preciude
it from receiving payment.

Acgordingly, question 1 13 answered in the affirmative and
questions 2 and 3 require no answers,

Condgerning the clalm of the Soldiers’ Home, as designated
beneficiary, for Sergeant [ :rrears of retired pay, the
sgldiera' Home iz an instrumentality of the Upjted Statas Govern—
ment established by law, See 42 U.5.C. 41-54V(1970) and 16 Comp.
Gen. 650Y(1937). As a general rule, in the absence of statutory
or constifutional prohibition a sovereign goverument may be a
benaficiary under a will and the United States has the power to
pocept testamentary glfes. (94 C.J.8, Wills § 107a and United
States v, Burnison, et al. N 339 U,8., 87, %0=91 {1950). 1In this
ragard R.5. § 4819, 42 U.S8.0C. 45, apecifically authorizes the
commiggsioners of the Soldiers’ Home to receive “zll donations of
noney or property made by any person for the benefit of the
institution, and hold the samne for its sole and exclusive use.’

Therefore, 1t is our view that the Soldiers' Home was a
valid designated beneficiary of Sergeant [ retived pay
under 10 U.S.C. 2771(a) (1)\in existence and capable of recelving
such pay at the date of his death, Accordingly, the claim of the
Soldiers' lome for such pay will now be allowed if otherwise
correct. .
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