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THE COMPTYROLLEN OENANAL
OF THE UNITED STATES

WABHINGTON, D.C. BNBan

FILE:  B-187033 DATE: pocasber 17. 1976

MATTER OF: Atlantic X-Ray Service, Inc.
DIGEST:

. |
Protaster faiied to'pruvide any descriptive
1literature wirh bid in response to braund
nasa Or equal oolicit-tion. Responding to
agency quary, protastar provided such
1iterature subsequent to bid opening.

81ncc . agency could not diecern. from this
dalcriptivu litarlturc uhnthnt ‘bidder's

.....

“~AbrLavut, pursuant to KASA P.R. 1.1206—3(b‘
bid was ulso nonresponrive based om protester's
intent to wodify product (without clear
descrijtion) subsequent to bid openiny.

By letter dated July 20, 976, Atlantic X-Ray Sarvice. Inc.
(Atllntlc). hns;xrotzucad tho svnrd of a contract to the Picker
COrporntion (Pie‘nr) -under’ tnvitation for bids (I¥B) 1-104-4050.0334,
"“imaued ‘on Juneflﬂ “1976, by" the Nationcl Aeronautice and Space
Administyatior. ‘!ASA) on a brand name’or equal basis for a medical
X-ray cyltcn. ‘Pursuant to tﬂs proviliono of RASA Procurement Regulation
(P.R.) 1.7206-2 (1975 ed.) the IFB iden¢ified the hrand name -nroducts
as those of Pickor. At bid cpening on June 25, 1976, the following
bids were receivaed:

Atlautic $17,467
Picker , 20,450
General Electric Corporation 30,643

Axluntxc Uhich bid on aa cduul" bas.t asserts thut' (1) 4t was
the low responsive bidder, (2) 1 e _equipment” upen which 1t bid met or
sxccaded all lpucifjcations 1n tho IFE: (3) the warrnnty of fared by
Atlantic was -upaviOt to the ‘warrunties offered by other hidders; (4)
NASA did not have cufficient informatiocu to properly evaluate irs bid,
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MASA P.R. 1.3206-3(b) (1975 ed.), vhich waz incorporated by
reference into the IFB, in pertinent part provides;

“(1) If the bidder proposes to furaish sn 'equal’
product; the brand name, if any, of tha product to
* be !u:aiahed shall be insarted in the -space provided
in the Invitation fox Bids, or such product shall be
otheywise clearly identified in the bid. The
evaluation of bids and the determination as o equllity
" of the product offered shall be the responsidility of
the Government und will be based ,on information furniohcd
by the bidder or identified ii his bid, as well as other
* {uformation reasonably available to’ ‘the pureh1l1n; lctivity.
CAUTION TO LIDDERS. The procurement-office is not respondile
for-locating or securing any informstion which is not ideriiffed
.in the b1id and reasonably available to thc;procur--nt ocfica.
Jccorﬁlnsly, to insure that sufficient i=formation is: :available,
the* bidder must furnish as a part of his bid all dc.criptive
‘material {such as cuts, 111uattations. drawings, or other
infor.nt;on) ‘necessary. for the ptocuxcn.nt office to (i)
deternine vhether the product offered’mests the salient
characterintics’ requirements of the Iuvitntlon for lids
and ({1) establish exactly whit the %2 Ader’ propose- to
fur. isl and whut the Governmeiit woulid be binding itself
to purchase by making an award. The infhrmation furni/‘ted
may include specific referenies tuv infozaation previously
furnished or to information othoruiue available to the
procurement offica.

."(2) If the bidder proposes to modify a product so as
to make it conform to the requitenentl of the Invitat‘on
for Bide, he shall (1) ipclude in fiis bid a clear descrip..vn
of such proposed modificaetions and {i1i) clearly merk any
descriptive muterial to show the prépo-od modificarions.

"(3) Modifications proposed after bid apenins to
make a product comform to a brand name Tvoduct rnfereuccd
in the Invitatiou for Bids will not he consider d."”

lﬁo& reports (and Atlantic dosﬂ pot deny) that Atlsntic feiled
to furnish any descriprive literntuto with its bid. Thus, NASA
maintaina that it could not be detnrr aed-from Atlantic' s bid:
(1) whether the producte - upon which Atlantic bid met the’ IFB's
salient characteristie requirenentc, snd (2) precisely vhat the
Goverrment would be purchasing from Atlantic. Consequently, NASA
requested Atlrutic to furnish the necessary dessviptive literature.




. t\udnr to A ptor.ur:ln; acti.vity

3-187033

In respouss tr this roquut. Atlantie whiu:od ite Jurupttn ,
1iteraturs, also indicating in a coverins lettar its intent to modify
the "aqual” products upou which:it bid. “Rowever, Atlantic neither
dascribed its fiitended modifications nor appropriately marked its
descriptive litarature in this uprd as required by NASA P.K.
1.1203~3(b), supr:.

unr reviewing the: dclcr:lpt:lvo literature submitted by M.nntic

_BASA wac unsble to discein whether the equipment vpon which Atlantic

bid met the Government's requirements. Hence, Atlraitlc's bid was
deterninad to be nonresponsive and award was aide to Picker om
Jaly 12, .1976 ¢

:Xn S0''Comp. Gen. 138 (1970), w mterpretad a "brand name or
-qul" clause, nl.o-t Mntiul to that in the; iutmt IFB, as not
ptobthitin. the consideration of Aduerip::lve data fumished by a

bcr;meat to bid opﬂning. 1f the
Mcx‘iptiﬂ data firnished —as puali.ciy available pr;or to bid
opnin”i. I is; mclnrktru the i‘mtmt record wlether the descript -re

.dats;whilch Atlnutic fuinished was 'publicly’ ‘available pr:lor to bid

opvﬂn;; howsver, wo believe that in 1line wiil:i.a _previous decision
of cur Offica citad infra, even 1if it was available prior to btid openiug,

. basad Atlr.ntic s fatliyre to ndcquately demonstrate that its equipment

mat the IF3's reqirenents, Atlantic'e bid was properly rejected s
nonrasponsive.

.Simliar ¢ the inatnnt ule, the daciali‘oglof our. Officc An
B-172588; “Jilr 16,.1971, alsc’involved the cousideration of a. .
fnctull situatim wherein ‘the low bidder fl.tled to provs:{e -desa viptive

,liuntuu in reaporse to a "brend name or equnl" solicitation,

.uljlequent ly- submitted such data aft.er bid opef.ing, but had its bid
Tejeacted as nontuponsi'n based on the inadeguacy of the descriptive
dltl,ptovided. Under' these circuutaneea we ‘approved of the procuring
activity's rejaction of the bid as nonreuponsive. Wa. believe that thie
holding, inVolving as iV did & factuxi. aituation that for practical
purposes is identical to that of the inatant case, is wntrolliug.

snd that I.t].lntic s bid was thus properly trejected as nonrelponsive.

Mdit‘lmuy, it is clur thnt Athncic 8 :I.ntcnt to nedify (without
a chlr description) the ".qua]}" products upon vhich'‘t bid, as noted
above, vu wanifeated subsequert to vid opening contr:! v t¢ the
provilionl of NASA P.R. 1.1206-3(b), supra. Thus Atlanti:'s bid was also
nonrespon~.ve on this basis.
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Actordiangly, tha protest is denied.

Mting Comptrollér Ceneral
of the United States
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