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DIGEBT:

¢ is a0 ‘longer. necessary for contracting agenciesn

to submit to GAO for app’oval claims for unliquidated
damages for 'each of :contract by Goverrsent where
contractin' agency and contractor wutually agree to
settler _ut because such settlements are favored by
courts and are not viewed as disputes beyond authority
of contracting agencies to settls.

The General SﬂLvicen Adnigiatration (GSA) has reque-ted éur
Office's authorization to settle a claim by ;August Perexz & Asscciates,
Inc., and Curtis and Davis Architacts (a joint venture) (Perez) bLased

‘on a breach of contrlet resulting from Goverulont—cauled delays in
the performance of con:rlct No. GS-00-B~€11,
-f
e+ The contract in quention was for deaign aervicen for the _
Departnent :2f Health, Educat‘on, and Helfnre 8 Public Health Service
Hompital, Cnrvllle, Louisiana. The contract wvas awarded on October 12,
1966, and based on the schedule which teaul:ed from. negotintions
between .the" partica. the contract was to be conpleted by May 9, 1968.
Duti1gxthe course of : the?codttnct. ?erea vas to.submit various’ ‘types
of dr-winsl ;t,predeternined ‘intervals and: tha Governuen* was g.ven
3 weeks -to approve the drawinss so that erez could proreeu to the
next phaae of perfor-ance..anwevar, becausebpf Govarhiant delays in
approviiig - the drawxngs,.fnilins to " furnish infornation‘:o the architect
such as equipnenc lnyouts,and to select between’ nlternatives presented
by the avchitects in a timely.manner, the’ nontract was not completed
until May 16, 1972. Acrordingly, a coatract which was to have been
.-pcrfor-od in hpproxiﬂltaly 1-1/2 yanrl took 5—1/2 ye<Ts to complete.

GSA ntateu that except for a 7-week delny, not cauced by the

Covernment, the remainder of the 4-year delay is directly attributable

to the Government.

'GSA and Perez lave agreed to sattle the claim for damagea
resulting from the' above-mentioned dalaya for $58,000, and GSA requests
our concurrence in this action.
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It must be noted at tha outsat that the comntract did it
contain a "Suspension cf'Work" clause and, therefore,-ss GBA could
not administratively pay the above amount: under- the tei1we of the
contract, the c!aim vas forvarded to'our Office on the bawis that
it was a claim for dsmages artting from Covernasent-causad dclJyl
which appeared to counstitute a breach of the contrnct.

It has been ’he position of our Office tiat vhere & coutract
does not contain a "Suspension of Work" clausi or other provision
expressly guanting the contrantor a right to compensation for delay,
e claim by the contractor.for costs incurred through Govermmeat~
caused delays is essentially a claim for brcach of eontran. ‘damages
which the contracting officer has no authority to pay. ‘6 Comp.
Gen. 353 (1964) and 47 Comp. Gen. 475 (1958). Whilc this Officc has
jurisdiction to settle a claim based on a breach by the Government,
it will only settle claims where there is no doubt as to .the liabili:y
of the Governmant and the amount of dnnagel can be deterllne‘ ‘with
reasonable certainty. '

e

As noted abnve. the ‘Governwent and, the contractcr ‘have ‘agreed
to a settlement of $58,000 and for the roasons steivd”tlafra, w do
not find it necessary for cur Office to adninilt-ntively apprave
the settlement, notwithstanding the holdings in the above-cited cases.

The basis for our prior holdings thnt breach of contract clains
wvere outaide the authority of the contracting agoncy to decide;and
sattle was a series of decisions and opinions. by the United States
Supreme Court, the Court of Claims aud the Attorney General to thst
effect. Sea McKee v. United States, 12 Ct. Cl. 504, 555-558 (1876);

‘Cromp v. United States, 216 U.S. 69& (1910); Ops, Atty. Gen. L81

(1%42).

Our Office has carefully reviewed the preccdonta in this area,
both from our Office:and the rourts, and believes that ths submission
of claims for unliquidated damagas for-breach of contract by the
Povernment in the future to be unpecessary vhere " the conttlcting
agency. and the contiactor mutually agree to. a settlement. We find
this acticu to be supported by the U.S{. Court of Claims in Cannon
Contruction Company v. United States, 162 Ct. Cl. 94 (‘963). in
which it wvas stated:

"gignificantly, plaintiffs have cited us no
authority where rhis court has invalidated, on
the g-vund of lack of autherity, any agreement
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Claims in
Ccl. 52, 59 (1965).

,theyﬁgmn

! 3-18700)

mada by tha comtracting officer in the sattle-
went of a clais for dmmages for draach of com-
treét. Om the contrsry, we have hald on
m-oréu_ oucasions that compromise ssttlae-
ments were valid and binding on both parties.”

.The above language vas quotad vith approval by the court of

Brock & Blevins Company, Ing. v. United States, 170 Ct.

In 44 Comp. (fen. -ugt-. ve inviced attention to the fo.lowing

quote from Utah Const tion and Mining Company v. United States,
168 Ct. C1. 522 (1966&:

"Where ’ thn dilputc lrile-‘undor ‘the contract'
the eonttnctin; officer and|the head of the
dapnrt-cnt have authority to#decidc questions
of: fact and; the c01tr¢ct IIkLl .their decision
thercon ftnal and conel;-iva;\but vhere the
dilpute 1nvolvel an'alleged breach of t*c

contract, and: the ccattactor veaks Waliquidated

daslages ; tharefor.‘ fther tﬁeﬁkontractin;
officer nor the hcadlo! the depirtment tins
jutildlction -to, decida the" di-pute. yﬂillcr
Inc. v. UnitedStates, 111 Ct.;81.:252, 77 F.
Supp. 209 (1948); Langevin v. : UnitadiEtatel.
100° Ct. °1-‘,&>\19‘3’ . 3—-W Consttuction: Co.
v.iﬂnited Sttten, 101fCt. Cl. 748 (1944),

reversed 1n;part onxother grouuda. Uﬁ?&ed

‘Btdiea v.jldﬁfint;;tﬁ*nl., 3‘&$ .Scﬂ7bB

(1944) . JA1fothe mﬁﬁﬂettaknito daods ““ﬁhirh
lx_do-ﬂnefther their¥décision nox
efindings ‘of  flict'with .referance®thareto

f@nve?nﬂy>bind1ng’effact.s»Ehis?nécesaarilx
followalbécauseltiéy are”withoutifauthoricy

stovdecida’ thecdidpite M Ictg oesjwithout
&-ayiqggthnt l'dncilioﬁﬂof any -colrtror.

“other. agencyion’a: natteraconcetnigg}which

‘it -‘has'no*jurigdictionslias no ‘binding<effect
whatsoever. SteamshipiCo. v. Tugwan, 106
U.8. 118, 122 (1882); Coyle v. 'Skirvin,

124 F. 24 934, 937 .(10th Cir. 196)), and cases
there cited. See also Petition of Taffel,

49 ¥. Supp. 109, 111 (S.D.N.Y. 1941)."
(Underscoring supplied.)
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We do not beliave situations such as the one currently bofore
our Office constitute a "dispute" as that term is employed in the
above quote. Where both parties agres as to the liability of the
Government for the breach snd agree to a settlement figure, there
is no "diapute." Therefore, vhether the sattlement has a binding
effect is irrelavant because both psi.ties have agreed to the terms
and even if the contractor later atiempted to litigate the issue,
the courts treat such an agreement as a binding accord and satis-
faction, See Sceds & Durham v. United States, 92 Ct. Cl. 97 (1940),
and Brock & Blevins, supra. P

Accordingly, based on the above, it is unnecessary for our
Office to administratively approve the instaut settlement and
GSA may effectuate the settlement as agreed.

A kit

Deputy Cumptroller General
of the United States






